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104th congress 
2d Session 


H. R. 2976 


To prohibit health plans from interfering with health care provider 
communications with their patients. 


IN THE HOUSE OP REPRESENTATIVES 

Pebruasy 27, 1996 

Mr. Ganske (for himself, Mr. Markey, Mr. Barr of Georgia, Mr. Boucher, 
Mr. Coburn, Mr. Durbin, Mr. Gene Green of Texas, Mr. Johnston 
of Florida, Mr. Kennedy of Massachusetts, Mr. Kleczka, Ms. 
Lopgren, Mr. McDermott, Mrs. Meek of Florida, Mr. Moran, Mr. 
Nadler, Mr. Sanders, Mr. Serrano, Mrs. Smith of Washington, Mr. 
Stark, Mr. Studds, Mr. Traftcant, Mr. Waxman, Mr. Whitfield, 
and Mr. Wise) introduced the following bill; which was referred to the 
Committee on Commerce, and in addition to the Committee on Ways and 
Means, Economic and Educational Opportunities, and Government Re- 
form and Oversight, for a period to be subsequently determined by the 
Speaker, in each case for consideration of such provisions as fall within 
the jurisdiction of the committee concerned 


A BILL 

To prohibit health plans from interfering with health care 
provider communications with their patients. 

1 Be it enacted by the Senate and Home of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE; FINDINGS. 

4 (a) Short Title. — T his Act may be cited as the 

5 “Patient Right To Know Act of 1996”. 


IV 



V 


2 

1 (b) Findings. — Congress finds the following: 

2 (1) Patients cannot make appropriate health 

3 care decisions without access to all relevant informa- 

4 tion relating to those decisions. 

5 (2) Restrictions on the ability of physicians and 

6 other health care pro^dders to provide fiiU disclosure 

7 of all relevant information to patients making health 

8 care decisions violate the principles of informed con- 

9 sent and the ethical standards of the health care 

10 professions. 

1 1 (3) Serious concerns have been, raised about the 

12 use by health plans of contractual clauses or policies 

13 that interfere with communications between physi- 

14 cians and other health care providers and their pa- 

15 tients and the impact of such clauses and policies on 

16 the quality of care received by those patients. 

17 (4) The offering and operation of health plans 

18 affects commerce among the States, health care pro- 

19 viders located in one State serve patients who reside 

20 in other States as well as that State, and, in order 

21 to provide for uniform treatment of health care pro- 

22 viders and patients among the States, it is necessary 

23 to cover health plans operating in one State as well 

24 as those operating among the several States. 
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1 SEC. 2 . PROHIBITION OF INTERFERENCE WITH CERTAIN 

2 MEDICAL COMMUNICATIONS. 

3 (a) In General. — 

4 (1) Prohibition of contractual provi- 

5 SION. — ^An entity offering a health plan (as defined 

6 in subsection (d)(2)) may not provide, as part of any 

7 contract or agreement with a health care provider, 

8 any restriction on or interference with any medical 

9 conununication, as defined in subsection (b). 

10 (2) Prohibition of adverse action. — ^An 

1 1 entity offering a health plan may not take any of the 

12 following actions against a health care provider on 

13 the basis of a medical communication: 

14 (A) Refusal to contract with the health 

15 care provider. 

16 (B) Termination or refusal to renew a con- 

17 tract with the health care provider. 

18 (C) Refusal to refer patients to or allow 

19 others to refer patients to the health care pro- 

20 vider. 

21 (D) Refusal to compensate the health care 

22 provider for covered services. 

23 (E) Any other retaliatoiy action against 

24 the health care provider. 

25 (3) Nullification. — ^Any provision that is 

26 prohibited under paragraph (1) is null and void. 

•HR at79 IH 
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1 (b) Medical Communication Defined. — In this 

2 section, the term “medical communication” — 

3 (1) means any communication, other than a 

4 knowing and willful misrepresentation, made by the 

5 health care provider — 

6 (A) regarding the mental or physical 

7 health care needs or treatment of a patient and 

8 the provisions, terms, or requirements of the 

9 health plan or another health plan relating to 

10 such needs or treatment, and 

1 1 (B) between — 

12 (i) the p^o^^der and a current, former, 

13 or prospective patient (or the guardian or 

14 legal representative of a patient), 

15 (ii) the provider and any employee or 

16 representative of the entity offering such 

17 plan, or 

18 (iii) the provider and any employee or 

19 representative of any State or Federal au- 

20 thority with responsibility for the licensing 

21 or oversight with respect to such entity or 

22 plan; and 

23 (2) includes communications concerning — 

24 (A) any tests, consultations, and treatment 

25 options, 
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1 (B) any risks or benefits associated with 

2 such tests, consultations, and options, 

3 (C) variation among any health care pro- 

4 viders and any institutions providing such serv- 

5 ices in experience, quality, or outcomes, 

6 (D) the basis or standard for the decision 

7 of an entity offering a health plan to authorize 

8 or deny health care services or benefits, 

9 (E) the process used by such an entity to 

10 determine whether to authorize or deny health 

1 1 care services or benefits, and 

12 (F) any financial incentives or disincen- 

13 tives provided by such an entity to a health care 

14 provider that are based on service utilization. 

15 (c) Enforcement Through Imposition op Civil 

16 Money Penalty. — 

17 (1) In general. — Any entity that violates 

18 paragraph (1) or (2) of subsection (a) shall be sub- 

19 ject to a civil money penalty of — 

20 (A) up to $25,000 for each violation, or 

21 (B) up to $100,000 for each violation if 

22 the Secretary determines that the entity has en- 

23 gaged, within the 5 years immediately preceding 

24 such violation, in a pattern of such violations. 
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1 (2) Procedures. — The provisions of sub- 

2 sections (c) through (1) of section 1128A of the So- 

3 cial Security Act (42 U.S.C. 1320a-7a) shall apply 

4 to civil money penalties under this paragraph in the 

5 same manner as they apply to a penalty or proceed- 

6 ing under section 1128A(a) of such Act. 

7 (d) Definitions. — For purposes of this section: 

8 (1) Health care provider. — The term 

9 “health care provider” means anyone licensed under 

10 State law to provide health care services. 

11 (2) Health plan. — The term “health plan” 

12 means any public or private health plan or arrange- 

13 ment (including an employee welfare benefit plan) 

14 which provides, or pays the cost of, health benefits, 

15 and includes an organization of health care providers 

16 that furnishes health services under a contract or 

17 agreement with such a plan. 

18 (3) Secretary. — ^The term “Secretary” means 

19 Secretary of Health and Human Services. 

20 (4) Coverage of third party administra- 

21 TORS. — In the case of a health plan that is an em- 

22 ployee welfare benefit plan (as defined in section 

23 3(1) of the Employee Retirement Income Security 

24 Act of 1974), any third party administrator or other 

25 person with responsibility for contracts with health 
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1 care providers under the plan shall be considered, 

2 for purposes of this section, to be an entity offering 

3 such health plan. 

4 (e) Non-Preemption op State Law. — State may 

5 establish or enforce requirements with respect to the sub- 

6 jeet matter of this section, but only if such requirements 

7 are more protective of medical communications than the 

8 requirements established under this section. 

9 (f) Construction. — ^Nothing in this section shall be 

10 construed as — 

11 (1) as requiring an entity offering a health plan 

12 to enter into or renew a contract or agreement with 

13 any willing health care provider, or 

14 (2) preventing an entity from acting on infor- 

15 mation relating to treatment actually provided to a 

16 patient or the failure of a health care provider to 

17 comply with legal standards relating to the provision 

18 of care. 

19 (g) Effective Dates. — 

20 (1) Contracts. — Subsection (a)(1) shall apply 

21 to contracts or agreements entered into or renewed 

22 on or after the date of the enactment of this Act, 

23 and to contracts and agreements entered into before 

24 such date as of 30 days after the date of the enact- 

25 ment of this Act. 
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1 (2) Retaliatory actions. — Subsection (a)(2) 

2 shall apply to actions taken on or after the date of 

3 the enactment of this Act, regardless of when the 

4 communication on which the action is based oc- 

5 curred. 

6 (3) Nullification. — Subsection (a)(3) shall 

7 apply to provisions as of the date of the enactment 

8 of this Act. 

O 
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H.R. 2976, THE “PATIENT RIGHT TO KNOW 
ACT OF 1996” 


TUESDAY, JULY 30, 1996 

House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Health, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 1:10 p.m., in room 
1310, Longworth House Office Building, Hon. Bill Thomas (Chair- 
man of the Subcommittee) presiding. 

[The advisory announcing the hearing follows;] 
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ADVISORY 

FROM THE COMMITtEE ON WAYS AND MEANS 

SUBCOMMITTEE ON HEALTH 

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943 

July 23, 1996 
No. HL-22 


Thomas Announces Hearings on H.R. 2976, 
the "Patient Right to Know Act of 1996" 

CongressnUDi Bill Thomas (R-CA), Chainnan of the Subcomminee on Health of die 
Committee on Ways and Means, today announced that the Subcommittee wnll hold a hearing 
on H.R 2976, the "Patient Right to Know Act of 1996." The hearing will take place on 
Tnciday, Jnly 30, 1996, in room 1310 of the Longworth House Office Bnilding, 
beginning at 1:00 p.m. 

Oral testimony at this hearing will be heard from invited witnesses only. However, 
any individual or organization not scheduled for an oral appearance may submit a written 
statement for consideiatioa by the Committee and for inclusion in the printed record of the 
hearing. 

BACKGROUND : 

On June 27, 1996, the Subcommittee on Health and Environment of the Committee on 
Commerce unanimously approved H.R 2976. As repotted by the Subcommittee, the bill 
would prohibit health plans from restricting medical communications between physicians and 
patients in their provider contracts. The introduced version of H.R 2976 would have also 
prohibited plans from using standard contract language pertaining to physician compensation 
and incentives and non-disparagement clauses. 

The rules regarding any limits on physician-patient communications by health plans, 
which are raised by the consideration of H.R 2976, fall into three categories: those dial 
restrain disclosure of treatment options; those that restrain disclosure of payment and frnancial 
incentive arrangements; and nondispaiagement clauses. These limits or restraints are 
commonly referred to as "gag rules." Many physicians argue that contract provisions exist 
between health plans and providers that allegedly prohibit providers from disclosing all 
treatment options with patients. H.R 2976 would prohibit such Clauses. This term is being 
used to describe a variety of standard contract provisions including provisions protecting 
proprietary compensation arrangements and nondisparagement clauses. Proponents of 
legislation to end these rales contend that financial anangements with individual physicians 
should remain proprietary, while financial incentives and compensation arrangements should 
be revealed at the plan level, because they argue, such anangements can sometimes contribute 
to "inappropriate restraints on cate." The health plans argue that provisions such as 
proprietary compensation arrangements and nondisparagement clauses ate necessary to protect 
competition and prevent providers from steering patients to better paying plans. 

Many States are moving forward with their own legislation in this area. Twelve States 
have passed some form of patient disclosure or specific rules. Other States have legisbrtion 
pendi^ and two States have defeated patient disclosure legislation. 

FOCUS OF THE HEARING : 

The beating will focus on legal contracting issues involving managed health cate 
contracts between health plans and their physicians. Key issues include: what types of 
provisions ate contained in a matuged cate contract; wfaA is the actual intent of particular 
provisions such as nondisparagement clauses contained in such a contract; and what practices 
and contract language constitute limits on {drysician-petient cormnunications by healtii plans. 




Any person or organizition wishing to submit a written statement for the printed 
record of the hearing should submit at least m copies of theiT statement, with dieir 
address and date of bearing noted, by the close of bu^ness, Tuesday, August 13, 19% to 
Phillip D. Moaeley, Chief of Staff, Committee on Ways and Means, U.S. House of 
Representatives, 1102 Longworth House Office Building, Washington, D.C. 20S1S. If those 
filing written statements wish to have their statements disnibuted to the press and interested 
public at the hearing, they may deliver 200 additional copies for this purpose to die 
Subcommittee on Health office, room 1136 Longworth House Office Building, at least one 
hour before the hearing begins. 



Note: All Committee advisories and news releases are now available on the World Wide 
Web at ’HTTP://WWW.HOUSE.GOV/WAYS_MEANSr or over the Internet at 
■GOPHER.HOUSE.GOV’ under ’HOUSE COMMITTEE INFORMATION’. 


***** 
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Chairman Thomas. The Subcommittee will come to order. 

Today’s hearing focuses on H.R. 2976, as amended, that was ap- 
proved by the Commerce Committee last week. This legislation 
would prohibit health plan contracts with providers from restrict- 
ing medical communications between physicians as well as other 
providers and their patients. 

Proponents of legislation to prohibit the use of such alleged gag 
clauses — and I am looking for a much better term than that and 
we will take nominees today — contend that these clauses under- 
mine a physician’s ability to provide his or her patients with the 
best possible care. Others, health plans included, argue that provi- 
sions such as proprietary compensation arrangements and non- 
disparagement clauses are necessary to protect competition and 
prevent providers from steering patients to plans simply because of 
their reimbursement policies. 

We are going to examine this issue, hopefully, from all angles, 
this afternoon. Witnesses including a panel of legal experts and 
consultants who will shed light on what goes on in the real world 
regarding the drafting of managed care contracts, include what 
types of provisions are contained in such contracts and what prac- 
tices and contract language constitute limits on physician-patient 
communications by health plans. 

We will also hear from the NAIC on its model regulation on pro- 
vider contracting and get a brief overview on what is going on in 
the States with regard to legislation restricting the use of certain 
contract language. 

Finally, we will hear testimony from interested parties including 
representatives for health care plans, physicians, patients, and em- 
ployers. 

To start it off, it seemed appropriate to hear from the authors of 
the legislation itself, but prior to recognizing our colleagues, I ask 
the gentleman from California if he has any opening comments. 

Mr. Stark. Thank you, Mr. Chairman. Thank you for holding 
this hearing. I hope that it is the first in a series on the need for 
consumer protections in the managed care field. 

The press tells us that Dr. Ganske was promised a vote on his 
antigag rule bill under suspension, but I understand we may mark 
up the bill later. So, at least, there could be a chance for some 
amendments, many of which we might adopt. 

There is a tremendous demand for consumer protections to stop 
the horror stories, anecdotal as they may be, that have accom- 
panied this rapid growth in managed care. For example, I believe 
we should consider adopting utilization review reforms, timely ac- 
cess to care provisions, nondiscrimination laws that protect pa- 
tients with serious health problems, a ban on hold-harmless 
clauses so that the health plans could be held accountable for their 
actions, join in the fun with the physicians for lawsuits and disclo- 
sure of physician financial incentives and other planned statistics, 
prudent layperson laws that guarantee emergency coverage, a ban 
on drive-through deliveries, and so forth. 

If the managed care industry were wise, it would embrace these 
types of amendments as a way to give the public some faith and 
confidence in this rapidly evolving product. It is, however, kind of 
disappointing to see the AARP’s testimony today where they seem 
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on one page to deny that a doctor would have the best interests of 
a patient at heart. And on another page, they want to keep the fi- 
nancial incentives to preserve a competitive advantage. They treat 
the patient as if he or she is not capable of understanding the fi- 
nancial data, while earlier in the testimony, they say the patient 
can understand technical medical options. 

Now, managed care is sort of like the stock market crash in 
1929. There are some old line blue chips like Kaiser and then there 
are a lot of snake oil producers. The industry could use a SEC-t 3 rpe 
system, I suppose, of consumer protections that might give patients 
more confidence that they are entrusting their health and lives to 
reputable groups that meet some minimum standards of decency. 
Antigag legislation is just the first step in building those protec- 
tions. 

As for today’s hearing, Mr. Chairman, I am still inclined to supi- 
port the original Ganske-Markey bill. I think it is important for pa- 
tients to understand the financial pressures plans place on their 
doctors and I would like to hear from witnesses why we should not 
go back to the original bill, rather than what I consider a some- 
what watered-down version. 

I look forward to hearing the testimony today and inquiring with 
our witnesses. 

Chairman Thomas. I thank the gentleman. 

If you will allow me, the reasons these televisions are here — and 
I do not know how your time constraint is, but I will tell the gen- 
tleman from Iowa and the gentleman from Massachusetts that, 
after you make your opening statements, however you may wish to 
inform the Subcommittee, I have an excerpt from one of those Fred 
Friendly seminars that we did last fall, lasting about 21^2 hours. 
The title was ‘Tour Money and Your Life: America’s Managed Care 
Revolution.” 

There is one approximately 5-minute segment in which an ex- 
change among Dr. Gail Povar who is a general internist at George 
Washington University Medical Center, the moderator, Arthur Mil- 
ler and others, framed the question about as well as I have seen 
it. So, if you folks would make your opening statements, we will 
then show the approximate 5-minute video. Then we can enter into 
a dialog either using something from the videotape as reinforce- 
ment or as a counterpoint, as you see fit. 

Perhaps, in your opening statement, you might anticipate ad- 
dressing briefly the gentleman from California, Mr. Stark’s com- 
ment about the original bill versus the bill that has been referred 
to us on sequential jurisdiction from the Commerce Committee, 
since it was marked up and amended in Committee. 

So, with that, Hon. Dr. Ganske. 

STATEMENT OF HON. GREG GANSKE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA 

Mr. Ganske. Thank you, Mr. Chairman, for the opportunity to 
be here this afternoon. I am looking forward to viewing this video- 
tape and, if I may suggest to the Chairman, I also have a video- 
tape. It is from “NBC Nightly News.” It addresses this issue spe- 
cifically and has some patients in it that appeared before the Com- 
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merce Committee. It is not verj' long and maybe we could view that 
also. 

Mr. Chairman, there is significant evidence that some managed 
care plans are gagging their health care providers, thereby keeping 
patients from full and complete access to information they need to 
make critical decisions. These gags, whether spelled out in a con- 
tract, a written policy statement, a letter, or communicated orally, 
eat like a cancer at the trust between a doctor and a patient. 

Earlier this year, Mr. Markey and I introduced the Patient Right 
To Know Act, which would prohibit the enforcement of gag rules 
in health care contracts. The Commerce Subcommittee on Health 
held a lengthy hearing in May. We explored these issues with pa- 
tients, physicians, and managed care plans. The Subcommittee 
marked up the bill last month and I worked very hard with Mem- 
bers and other interested parties to address concerns about pos- 
sible unintended consequences of the bill and the need for health 
plans to protect proprietary data from disclosure. 

The result was an amendment that was approved by the Sub- 
committee 22 to 0 and by the Full Commerce Committee by unani- 
mous voice vote 6 days ago. It is supported by groups like AARP, 
the Center for Patient Advocacy, Citizen Action, Consumer Federa- 
tion of America, Consumer Union, the American Academy of Fam- 
ily Physicians, the American College of Surgeons, the American 
Dental Association, the American Nurses Association, the AMA, 
the American Physical Therapy Association, Podiatric Medicare, 
and a host of organizations. It has over 130 bipartisan supporters, 
including many Members of this Subcommittee. 

Mr. Chairman, I want to be very clear on one point. No written 
contract accurately describes all the functions of a complex busi- 
ness enterprise. Much more occurs through policy manuals, infor- 
mal practice, and oral statements. While the language of the con- 
tract can be partly instructive, the Subcommittee should directly 
focus, on three issues. First, how the contract language is used. 

For example, a nondisparagement clause is not automatically ob- 
jectionable if it is used to prevent bad-mouthing of the plan. We 
added into the substitute that passed something specifically to ad- 
dress this issue. A physician could not use this bill as a way to fi- 
nancially improve his situation. But, the clause is a problem if it 
is used to keep a doctor from telling his patient that he needs a 
treatment the plan is refusing to pay for. 

A Tulsa neurologist was reprimanded for “disparaging the plan” 
when he advised a patient that she needed a test the plan was not 
willing to pay for. 

Second, plans generally include in their contracts a provision re- 
quiring the provider to follow manuals and policy bulletins. Con- 
sider this letter from the south Florida Office of the Prudential 
Health Care System to participating doctors. The plan’s medical di- 
rector wrote: “If you believe a member may require transplantation 
or other sophisticated and experimental care, we request that be- 
fore discussing treatment options with the member, you call us to 
discuss the member’s, eligibility for the treatment and to discuss 
the appropriate institution. Failure to do so may result in treat- 
ments that are not covered by benefits and, therefore, unhappy 
members.” 
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What about a bulletin issued by Humana stating that: “Effective 
immediately, all Humana participating providers must telephone 
the preadmission review department before an admission occurs 
and before conveying the possibility of an admission to a plan 
member,” before conveying the possibility of an admission for a 
plan member. It is my understanding that public scrutiny led to a 
change in this policy, but I think the dangers are real. 

These policies restrict communications between patients and 
their providers, but if Congress’ focus is only on the actual terms 
of the contract, we would be blind to these problems. 

Third, oral communications. Plans often communicate orally 
what they do not want to put on paper, whether to retain flexibil- 
ity, because it is impossible to codify everything, or perhaps be- 
cause they are attempting to enforce policies they do not want to 
put into print. 

Consider the case of Christy DeMeurers. She was diagnosed with 
breast cancer and eventually sought care at UCLA, where the doc- 
tor who examined her swore under oath that she was an excellent 
candidate for a bone marrow transplant. When her health plan dis- 
covered this, they threatened to terminate UCLA’s lucrative con- 
tract as a center of excellence unless the doctor reversed his opin- 
ion about her fitness for the procedure. Faced with this tremendous 
economic coercion, Christy DeMeurers’ doctor wrote out a deposi- 
tion recommending against surgery, just 11 days after stating 
under oath that, “She is a candidate who may receive superior re- 
sults.” 

Christy DeMeurers is no longer alive. 

I think the ban on oral gags is particularly important. If 
Congress acts to ban restrictions on written medical communica- 
tions only, it will ignore a significant part of the problem motivat- 
ing this bill and will tacitly encourage other plans to follow the ex- 
ample of HealthNet. The bill passed by the Commerce Committee 
contained a reasonable compromise on this issue. 

To prevent plans from being subjected to a “he-said, she-said” 
battle over alleged oral statements, the bill requires that proof of 
a single incident to an oral gag be made by a “preponderance of 
evidence,” a higher legal standard than the substantial evidence 
test sometimes used in civil money penalty cases. This was a key 
component of the amendment approved by the Commerce Commit- 
tee and will give health plans greater defense against spurious 
charges that are not backed up by any corroborating evidence. 

Finally, let me be clear about what this bill will not do. It does 
not empower the Secretary of Health and Human Services to scru- 
tinize every contract or to place an inspector in every doctor’s of- 
fice. Instead, the legislation gives the Secretary the authority to ex- 
amine cases of alleged gags when they are brought to his or her 
attention. This is an appropriate balance that safeguards patients 
against efforts to limit their access to critical information. 



8 


Mr. Chairman, as passed by the Commerce Committee, the 
Patient Right To Know Act is a balanced bill that addresses a real 
problem in the health care market. I look forward to working with 
you and other members of the panel on this important issue and 
thank you very much. 

[The opening statement follows:] 
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Statement of Rep. Greg Ganske 
Hearing on Managed Care "Gag Rules" 
Committee on Ways and Means 
Subcommittee on Health 


July 30, 1996 


Mr. Chairman, thank you for the opportunity to appear before you this afternoon. 

There is significant evidence that some managed care plans are "gagging” their health 
care providers, thereby keeping patients fi'om full and complete access to the information they 
need to make critical decisions. These gags~whether spelled out in a contract, a written policy 
statement or letto', or communicated orally— eat like a cancer at the trust between a doctor and a 
patient. 


Earlier this year. Congressman Ed Markey and I introduced H R.2976, the Patient Right 
to Know Act, which would prohibit the enforcement of gag rules in health care contracts. The 
Commerce Committee Subcommittee on Health held a lengthy hearing in May which explored 
these issues. The panel heard testimony that gags east and pose very real dangers. 

Before the Subcommittee marked-up the bill last month, I worked very hard with 
Members and other interested parties to adrkess concerns about possible unintended 
consequences of the bill and the need for health plans to protect proprietary data firom disclosure 
The r<^t was an amendment that was approved by the Subcommittee 22-0 and by the Full 
Commerce Committee by unanimous voice vote six days ago. 

The version of the bill adopted by the Commerce Committee represents a compromise 
which fairly balances the interests of patients, providers, and health plans. 

Mr. Chairman, I want to be very clear on one point. No written contract accurately 
describes all the functions of a complex business enterprise. Much more occurs through policy 
manuals, informal practice, and oral statements. While the language of the contract can be partly 
instructive, the Committee should more directly focus on three issues: 

First How the contract language is used. For example, a non-disparagement clause is 
not automatically objectionable if it is used to prevent public bad-mouthing of the plan. 

But it is problematic if it is used to keep a doctor from telling his patient that she needs a 
treatment the plan is refusing to pay for. A Tulsa neurologist was reprimanded for 
"disparaging" the plan when he advised a patient that she required a test the plan was not 
willing to pay for. 

Second. Letters and policy bulletins. Plans generally include in their contracts a 
provision requiring the provider to follow manuals and policy bulletins. Consider this 
letter fi'om the South Florida office of the Prudential Health Care System to participating 
doctors. The plan's medical director wrote, "If you believe a member may require 
transplantation or other very sophisticated and possibly experimental care, we request 
that BEFORE DISCUSSING TREATMENT OPTIONS WITH THE MEMBER, you call 
us to discuss the member's eligibility for that treatment and to discuss the appropriate 
institution. Failure to do so may result in treatments that are not covered by benefits, and 
therefore unhappy members " 

Or what about a bulletin issued by Humana stating that, "Effective immediately, all 
Humana participating providers must telephone the Preadmission Review Department, 
before an admission occurs and before conveying the possibility of admission to the plan 
member." It is my understanding that public scrutiny led to a change in this policy, but I 
think the dangers are very clear. 
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These policies restrict communications between patients and their providers. But if 
Congress focusses only on the actual terms of the contract, we would not view this as a 
problem. 

Third. Oral communications. Plans often communicate orally things that they do not 
want to put on paper— whether to retain flexibility, because it is impossible to codify on 
paper a multi-billion dollar industry, or perhaps because they are attempting to enforce 
policies they don't want to put in print. 

Consider the case of Christy DeMeurers. She was diagnosed with breast cancer and 
eventually sought care at UCLA, where the doctor who examined her swore under oath 
that .she was an excellent candidate for a bone marrow transplant. When her health plan 
discovered this, they threatened to terminate UCLA's lucrative contract as a Center of 
Excellence unless the doctor reversed his opinion about her fitness for the procedure. 
Faced with this tremendous economic coercion, Christy DeMeurers' doctor swore out a 
deposition recommending against the surgery— just eleven days after stating under oath 
that "she is a candidate who may receive superior results." 

I think the ban on oral gags is particularly important. If Congress acts to ban restrictions 
on written medical communications only, it will turn a blind eye to a significant part of the 
problem motivating this bill and will tacitly encourage other plans to follow the example of 
HealthNet in its treatment of Christy DeMeurers. 

The bill passed by the Commerce Committee contained a reasonable compromise on this 
issue. To prevent plans from being subjected to a "he said, she said” battle over alleged oral 
statements, the bill requires that proof of a single incidence of an oral gag be made by a 
"preponderance of the evidence," a higher legal standard than the "substantial evidence" test 
sometimes used in civil money penalty cases. This was a key component of the amendment 
approved by the Commerce Committee and will give health plans a greater defense against 
spurious charges which are not backed up with any corroborating evidence. 

Finally, let's be clear about what this bill will not do. It does not empower the Secretary 
of Health and Human Services to scrutinize every contract or place an inspector in every doctor's 
office. Instead, the legislation gives the Secretary the authority to examine cases of alleged gags 
when they are brought to his or her attention . This is an appropriate balance that safeguards 
patients against efforts to limit their access to critical information. 

Mr. Chairman, as passed by the Commerce Committee, the Patient Right to Know Act is 
a balanced bill that addresses a real problem in the health care market. I look forward to 
working with you and the other Members of this panel on this important issue. 


Thank you. I would be pleased to answer any questions that Members may have. 
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Chairman THOMAS. Thank you very much. If I did not say so, ob- 
viously without objection, any written statement that either of you 
have will be made a part of the record. 

The gentleman from Massachusetts, Mr. Markey. 

STATEMENT OF HON. EDWARD J. MARKEY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 

Mr. Markey. Thank you, Mr. Chairman, and I thank you for 
holding today’s hearing on this important legislation. 

Gag rules restricting medical communications between doctors 
and their patients enforce a code of silence on doctors that makes 
informed consent impossible. Such an attack on this most basic pa- 
tient protection simply cannot be tolerated in a free society. When 
you are a patient, what you do not know can hurt you. TTiat is why 
Dr. Ganske and I joined forces last February to introduce the Pa- 
tient Right To Know Act of 1996, which protects medical commu- 
nication between health care providers and their patients by ban- 
ning the use of gag rules by health plans. 

That is why the House must pass this bill this year and we must 
send it to the President’s desk before the end of the session. 

Our bipartisan proposal has over 140 cosponsors from both sides 
of the aisle and every part of the political spectrum. It is supported 
by a wide range of health care and consumer groups, including the 
American Medical Association, the American Nurses Association, 
the Consumer Federation of America, and the Consumers’ Union. 
The American Association of Retired Persons and the American 
Heart Association both have written letters to us expressing their 
support for the bill as well. 

Incidentally, contrary to the implication of an advertisement 
which ran in one of the local newspapers last week, the National 
Governors’ Association has not taken a position on the Ganske/ 
Markey bill. That ad, which was paid for by the managed care in- 
dustry, reflected the managed care industry s view of H.R. 2976, 
not the position of the National Governors’ Association on our bill. 

My mother always told me to consider the source when I hear 
something I am not sure about. In this case, I would strongly urge 
my colleagues to do the same. 

During the recent markup of this bill by the Commerce Commit- 
tee, my friend from Iowa offered a substitute amendment that ad- 
dressed several of the main concerns about the bill that had been 
raised by the managed care industry. Specifically, it protects pro- 
prietary data from disclosure, eliminates the second higher tier of 
civil penalties imposed by the original bill, and delays the effective 
date by 60 days to give plans adequate time to comply. 

In addition, the substitute includes a provision explicitly stating 
that the bill does not protect communications made by doctors to 
their patients that are made solely for the doctor’s own financial 
gain. This provision should silence once and for all those who op- 
pose the bill for other reasons, but seek to undermine it by claim- 
ing that it is a provider protection bill rather than a patient protec- 
tion bill. 

I want to touch on one more point before I close. Some who have 
looked at this issue have focused their attention exclusively on 
what is written in the doctor’s contract. If a clear gag clause cannot 
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be found there, they assume the doctor is free to speak. I would 
urge this Subcommittee to look deeper into this issue before draw- 
ing such a conclusion. 

Dr. Rosabel Young, a Texas neurologist, was reprimanded by her 
HMO employer, CIGNA, for recommending a muscle biopsy to one 
of her patients even though it was not covered by the plan. She 
was told that, “It was a mistake to tell the patient about a proce- 
dure before checking to see whether it was covered.” “It was as if 
I were a store vendor,” she said “and was only supposed to adver- 
tise the products that we offered” as part of their own brand label. 
Clearly, CIGNA was trying to keep Dr. Young from giving her best 
medical advice to her patients, to gag her, not by invoking a spe- 
cific provision in her contract, but by enforcing an oral policy 
against discussing treatment options not covered by the plan with 
those patients. 

The Patient Right To Know Act was approved by the Commerce 
Committee last week by a voice vote. I am very pleased, Mr. Chair- 
man, that you have been willing to have this hearing in such a 
timely fashion. Silence is not always golden. No doctor can practice 
good medicine in a muzzle. We must ungag the doctors and give 
patients confidence that nothing is preventing their doctors from 
telling them the truth, the whole truth, and nothing but the truth 
about the health of that individual or their family member. Ameri- 
ca’s patients deserve no less. 

I thank you, Mr. Chairman and, I look forward to the rest of the 
hearing. 

[The prepared statement follows:] 
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STATEMENT OF REP. ED MARKET 
ON HR 2976, THE PATIENT RIGHT TO KNOW ACT 
BEFORE THE COMMITTEE ON WAYS AND MEANS 

July 30, 1996 

Mr. Chairman, I want to begin by thanking you for holding today’s hearing on this 
important legislation. 

“Gag rules” restricting medical communications between doctors and their 
patients enforce a code of silence on doctors that makes informed consent 
impossible. Such an attack on this most basic patient protection simply caimot be 
tolerated in a fioe society. 

When you're a patient, what you don’t know can hurt you . That's why Rep. 
Ganske and I joined forces last February to introduce the 'Patient Right to Know 
Act of 1996,” which protects medical communications between health care 
providers and their patients by harming the use of “gag rules” by health plans. 
That’s why the House must pass this bill, this year, and we must send it to the 
President’s desk before the end of the session. 

Our bipartisan proposal has over 130 co-sponsors from both sides of the aisle and 
every part of the political spectrum. It is supported by a wide range of health care 
and consumer groups, including the American Medical Association, the American 
Nurses Association, the Consumer Federation of America, and Consumers Union. 
The American Association of Retired Persons and the American Heart Association 
have both written letters to us expressing their support for our effort. 

Incidentally, contrary to the implication of an advertisement which ran in 
Wa.shington Times last week, the National Governors Association has not taken a 
position on the Ganske-Markey bill . That ad, which was paid for by the managed 
care industry, reflected the managed care industry’s view of HR 2976, not the 
position of NGA on our bill. My mother always told me to “consider the source” 
when 1 hear something I’m not sure about — in this case, I would strongly urge my 
colleagues to do the same. 

During the recent mark-up of this bill by the Commerce Committee, my friend 
from Iowa offered a substitute amendment that addressed several of the main 
concerns about the bill that had been raised by the managed care industry; 
specifically, it protects proprietary data fi'om disclosure, eliminates the second, 
higher tier of civil penalties imposed in the original bill, and delays the effective 
date by 60 days to give plans adequate time to comply. 

In addition, the substitute includes a provision explicitly stating that the bill does 
not protect communications made by doctors to their patients that are made solely 
for the doctor’s own financial gain. This provision should silence, once and for all, 
those who oppose the bill for other reasons but seek to undermine it by claiming 
that it is a “provider-protection” bill, rather than a “patient-protection” bill. 

I want to touch on one more point before I close. Some who have looked at this 
issue have focused their attention exclusively on what’s written in the doctor’s 
contract. If a clear gag clause can’t be found there, they assume the doctor is free 
to speak. I would urge this Committee to look deeper into this issue before 
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drawing such a conclusion. Dr. Rosabel Young, a Texas neurologist, was 
reprimanded by her HMO-empIoyer, CIGNA, for recommending a muscle biopsy 
to one of her patients even though it wasn’t covered by the plan. She was told that 
“it was a mistake to tell the patient about a procedure before checking to see if it 
was covered.” “It was as if I was a store vendor and was only supposed to 
advertise the products we offered,” she recalled. Clearly, CIGNA was trying to 
keep Dr. Young from giving her best medical advice to her patients, to yag her. 
not by invoking a specific provision in her contract but by enforcing an oral policy 
against discussing treatment options not covered by the plan with those patients. 

The Patient Right to Know Act was approved by the Commerce Committee last 
week by a voice vote. I am pleased that the Ways & Means Committee has now 
turned its attention to HR 2976, and I am hopeful, Mr. Chairman, that you will 
schedule action on it as soon as possible. 

Mr. Chairman, silence isn’t always golden. No doctor can practice good medicine 
in a muzzle. We must ungag the doctors, and give patients confidence that nothing 
is preventing their doctors from telling them the truth, the whole truth and nothing 
but the truth. America’s patients deserve nothing less. 

Thank you and I yield back the balance of my time. 
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Chairman Thomas. I thank the gentlemen, both gentlemen, for 
their comments. 

As was indicated on the floor, with the legislation going to the 
Committees of jurisdiction, we would not in any way inhibit it. I 
think it is fairly evident that we are complying with that with the 
hearing today. It is the Chairman’s intent that, although we are 
going out this week, the first week, no later than the second week 
when we come back, we would move to a markup if, in fact, there 
seems to be a general feeling that perhaps some language might 
be able to improve the legislation. 

Prior to going to questions from Members, as we indicated, with 
your tape added, Greg, let’s show — ^about how long is it? 

Mr. Markey. Three or four minutes. 

Chairman Thomas. Run that tape and then run the excerpts 
from the “Friendly” program. 

I tell everyone present, this is our small step forward in moving 
toward the cyber-Congress. We thought we would go high tech- 
nology. [Laughter] 

Obviously, Tom Brokaw does not understand the importance of 
mentioning sponsors of the legislation. [Laughter.] 

Mark, I thought you would have that covered. 

Mr. Markey. We have to have a gag rule at the networks on 
that. [Laughter.] 

Chairman Thomas. That is right. 

The second tape is an excerpt from, as I said, one of those “Fred 
Friendly” seminars, in which Arthur Miller roams around with all 
the hypothetical questions — hold it. Thanks. 

I need to set the setting so that, as you look at this piece, you 
will understand what is going on. We had in the room around the 
table myself and Henry Waxman, as politicians, Califano, a num- 
ber of doctors, others representing hospitals, as is usually the case. 
He roams around, as I said, with hypotheticals. 

This scenario is about a woman who was in the process of deter- 
mining, under an open enrollment season, what health care option 
to take. She decided to take the managed care option, although 
there is a long discussion about the options between the managed 
care and the fee-for-service, about the adverse risk selection, port- 
ability, preexisting medical conditions. She makes a choice to go 
with the managed care option. 

So, in this scenario, Miller is playing the woman who chose the 
managed care plan and is carrying out a discussion with the doctor. 
The doctor is Dr. Gail Povar, general internist at George Washing- 
ton University Medical Center, as I said. 

Obviously, if all of the doctors were as aggressive in terms of 
supporting the patients as Dr. Gail Povar seems to be, regardless 
of what contracts you may have signed, we would have less concern 
about this. 

So, you get the contrast between the two tapes and I am pleased 
that you brought the NBC one, Greg. 

Let me ask you a couple of questions which will hopefully frame 
it for some of us, because if you are going to be dealing with Fed- 
eral regulations governing private contracts, we are all very sen- 
sitive about when and how the Federal Government is going to in- 
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tervene to either provide an advantage in a negotiating arrange- 
ment with one side or the other. 

In addition to that, a number of States are beginning to move in 
this area and the legislation says no State can do legislation that 
is less restrictive than what we have in the bill. So, notwithstand- 
ing the agreement and the comfort level in the State, this Federal 
legislation may disrupt those relationships as well. So, we are very 
sensitive about it. 

To what extent is it fair to say that contracts — ^you can pick some 
of the most egregious examples that you might in terms of what 
you call a gag rule — if signed by a doctor would require them to 
hesitate based upon their Hippocratic Oath? Are we dealing with 
contracts that doctors would feel, in fact, violate what they believe 
to be their commitment to the Hippocratic Oath? 

Mr. Ganske. I believe that you are going to get testimony that 
physicians in general would feel that these kinds of contracts are 
unethical. The situation, depending on whether a physician signs 
a contract with these in them or not, is something that I cannot 
defend. The fact is, we have ample evidence that the contracts exist 
and that they are affecting a patient’s ability to get the information 
they want. 

I should emphasize, Mr. Chairman, that this 

Chairman Thomas. I guess I was trying to drive you to the most 
extreme position I could think of, not that it might interfere, not 
that it might be inconvenient, but that you would be forced to 
make decisions that would be inconsistent with your professional 
jud^ent as it is determined in the Hippocratic Oath. 

Mr. Ganske. I will answer that, but let me just first say, I firmly 
believe the primary purpose of this is not for physicians, but it is 
for patients. That is why groups like Citizen Action and the Amer- 
ican Heart Association and the American Lung Association, AARP, 
Consumer Union have all come out endorsing this bill. 

Are there situations where the economic forces in the market 
could place an exceedingly heavy load on a physician to sign one 
of those contracts? I think that there are. There are situations de- 
veloping where consolidation has occurred in the managed care in- 
dustry where a few players have a very large share of the market. 
It may mean whether a physician can stay in that locEile, as to 
whether they sign a contract or not. 

So, there definitely can exist a very significant conflict of inter- 
ests, both in terms of fulfilling your Hippocratic Oath, but also in 
terms of whether you are going to practice in that community 
where your kids are going to school and where you may have set 
down roots 20 years ago. 

Chairman THOMAS. On the NBC tape and the Fred Friendly 
tape, it was primarily focused on physicians. Your comments are fo- 
cused on physicians and quite rightly the end result is informing 
the patient, as you indicate with the findings. The very first finding 
you have in the bill is the patient’s right to know. 

But in the bill, you define health care provider — the term health 
care provider means anyone licensed under State law to provide 
health care services. The scope of that definition is obviously, I 
think we all a^ee, far broader than physicians. It would extend to 
not only physicians’ assistants, but nurses, nurse practitioners. 
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nurse midwives, therapists, dieticians, dental hygienist, social 
workers, certain medical records employees, and so forth, who 
would come under a number of States’ definition of health care 
provider. 

Do you believe it is essential to have it as broad as that? 

Mr. Ganske. I do. I have had personal communications from 
members of the nursing and physical therapy professions that they 
are experiencing the same types of problems with these types of 
gag clauses. 

Chairman THOMAS. OK. Then when you have medical commu- 
nication defined in the amended bill — in this section, the term med- 
ical communication means a communication made by a health care 
provider with a patient of the provider, with respect to the patient’s 
physical or mental condition or treatment options — ^it does not indi- 
cate that the health care provider show any expertise by virtue of 
the license they receive in the State or knowledge about the area 
in which they could make comments — it could be physical, mental 
or treatment options. 

How do you deal with a ophthalmologist making a statement to 
a patient about the mental health asp>ect of the provision or a dieti- 
cian making a comment about some physical treatment aspect? Do 
you see what I am talking about? Given the broad definition and 
the fact that you do not restrict the comment to the expertise, ei- 
ther by licensure or employment, contract employment, of the indi- 
vidual making the statement, that you provide blanket protection 
for anybody to make any comment about any aspect of the plan, 
whether they have expertise or not. 

Mr. Ganske. Well, the matter of expertise, I think, is adequately 
handled by the State licensing boards. If individuals are making 
recommendations outside of their area of expertise, they are going 
to be subject to the usual sanctions. 

Chairman Thomas. Well, no, not making recommendations, mak- 
ing comments about the health plan’s provisions. They are criticiz- 
ing the health plan’s provisions in areas in which they have no ex- 
pertise. They are making comments about it. They are protected 
under this bill in the communications with the patient or with the 
peop^le who are provided with the plan and they are making “a 
medical communication.” They could be commenting about any of 
the physical or mental provisions or treatment options in the plan 
and it could be anybody, including one of the medical records 
employees. 

Mr. Ganske. I would just say that if a treating surgeon who is 
a licensed physician has a concern about a patient’s severe depres- 
sion and recommends to the patient that they obtain a consultation 
from a psychiatrist, I think they are operating within the bounds 
of what would traditionally be seen as a pertinent part of their 
treatment of that medical condition. I think the 

Chairman Thomas. I obviously have little or no quarrel with the 
example that you gave. Do you see how I could provide you with 
an example based upon how you define health provider under the 
law amd the provision in which they could make a comment on the 
plan, that I could provide a number of extreme examples in which 
people could clearly be seen to be meddling or making disparaging 
remarks about a plan with no clear intent to assist the patient in 
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their right to know on the basis of physical or mental condition or 
treatment options. 

This is just an area that you need to look at and think about. 
As we move toward the potential markup, I would like to have 
some conversations in terms of the scope and the extent to which 
folk who I believe probably have no professional expertise could 
make comments and be protected under the very broad umbrella. 
I understand you need to create a broad umbrella. I am just ques- 
tioning, perhaps, maybe it is broader than it needs to be. 

Mr. Ganske. Mr. Chairman, I worked with Congressman Burr, 
and also worked with various interested parties on this legislation. 
We came to an understanding of sorts and had a colloquy on this. 
I think this would be an appropriate issue for report language, es- 
pecially in terms of just exactly what a medical communication is. 
I believe that it is basically any test, consultation or treatment op- 
tion, any risks or benefits associated with them in any variation 
and quality among health care providers or institutions providing 
such services, as an example of, I think, the t 3 q)e of language that 
I would be happy to work with you on. 

Chairman Thomas. I appreciate that. I am currently represent- 
ing an interest group of one on this issue. It may or may not extend 
beyond that, but that is the group I am looking out for right now. 

Does the gentleman from California wish to inquire? 

Mr. Stark. Thank you, Mr. Chairman. I have been trying to sort 
out the differences between the original bill and the bill before us. 
I guess the easiest way would be to ask the witnesses if they could 
just ^ve me a quick summary of what was dropped from the origi- 
nal bill and if there was any reason other than political expediency 
to get a bill passed. If there was a technical reasons for dropping 
it, maybe you could tell us. Maybe there was no reason other than 
votes, that is a pretty good reason. 

Could you run through quickly and give us an idea 

Mr. Markey. I can, if you want, just summarize 

Mr. Stark. Yes. 

Mr. Markey [continuing]. The changes that were made. The 
most significant change was the deletion of language in the base 
bill that listed a series of adverse actions that are prohibited. 
Instead the 

Mr. Stark. The doctor, the termination to renew a — a refusal to 
renew a contract, that section? 

Mr. Markey. Right, exactly. 

Mr. Stark. OK. 

Mr. Markey. Instead, the substitute does make clear that plans 
may not gag their providers. Plans that attempt to impede free 
communications between providers and patients would still be pun- 
ished even if they have taken no retaliatory actions. The substitute 
contains a more focused definition of protected medical communica- 
tions, deleting a long list of terms that appeared in the base bill. 

The substitute includes a provision that makes clear that provid- 
ers may not use the protections of this bill solely for the purpose 
of steering patients into a competing health plan which pays them 
better. That is based on language from the gag clause ban which 
passed the Assembly of California by a 72 to 0 vote. 
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Finally, the substitute narrows the focus of the bill to the core 
patient protections. The substitute protects only medical commu- 
nications between providers and patients. This represents a change 
from the base bill which also protected statements made by provid- 
ers directly to the health plan and to State or Federal regulators. 
Significant questions were raised about possible unintended con- 
sequences of these provisions and the substitute deletes them. As 
Dr. Ganske mentioned in his statement, we changed the test from 
substantial to a preponderance of the evidence as well. 

Finally, we wanted to get a bill passed, too. That was also one 
of the reasons. 

Mr. Stark. The part that addresses making statements by pro- 
viders to the health plan or to the State or Federal regulators, we 
have a couple of lawsuits in California now where plans are refus- 
ing to give information to the State as required by State law. These 
changes would affect that kind of restriction, so the physicians 
would not be able to discuss this with State regulators. Is that one 
of the things that was dropped out? 

Mr. Ganske. I think that providers under an inquiry from a 
State or a Federal regulator, if the Secretary made an inquiry, 
would still be able to provide information as it relates to the gag 
clauses. I mean, this specifically deals with banning gag clauses. 

Mr. Stark. In other words, the State would have to get the infor- 
mation from the plan? They could not get it from one of the physi- 
cians working in the plan, in effect? Your original bill would have 
allowed them to do that and, as I see it, this newer version is silent 
on that. 1 

Thank you. Thank you, Mr. Chairman. 

Chairman Thomas. Does the gentleman from Nebraska wish to 
inquire? 

Mr. Christensen. No. 

Chairman Thomas. Does the gentleman from Washington wish 
to inquire? 

Mr. McDermott. Yes, thank you, Mr. Chairman. I have a ques- 
tion. Why do you think you need a Federal law to do this? Why 
don’t you let the insiurance commissioners do it in the 50 States? 

Mr. Ganske. Well, if I may answer that, I think we need a 
Federal law because about 50 to 60 percent of people with em- 
ployee provided insurance are not covered by State law. We are 
talking primarily about ERISA plans. I do feel that managed care 
is a legitimate option for people to have. I think that the ERISA 
law was set up to provide uniform standards for certain reasons. 
Health was folded into those pension issues. There should be a 
minimal, I believe, level playin^eld. 

I would argue, quite frankly, that the established HMO plans 
may find themselves at a disadvantage to a more entrepreneurial 
type of managed care plan which has these types of restrictions in 
it, because you can increase your profit line basically by decreasing 
the care. These gag clauses can function to do that. So, quite frank- 
ly, it is very similar to, I think, legislation we passed in the 
Commerce Subcommittee on telecommunications. 

I think there is a role for some minimal level of regulation, par- 
ticularly when you run into some egregious examples like we have 
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seen. So, the short answer is, because the State insurance plans do 
not regulate a lot of the plans. 

Mr. McDermott. Well, let me just walk you through an example. 
One day, I was flying home to Seattle and I was sitting next to a 
woman who was the manager of an office for a neurologist out in 
Vienna, Virginia. I asked her if she had anything to do with these 
managed care contracts and she said. Oh yes, we have signed 70 
of them. I said. Well, you have signed them, have you read them 
all? Do you know all the provisions that are in them? She said. Are 
you crazy? I could not possibly do that. She said. We have to sign 
all of these so that we can get paid. 

Now, suppose she were to find that there was a clause or the doc- 
tor was to find that there was a clause in one of those contracts 
that was restrictive, a gag clause, and they wanted to deal with 
this. Under your bill, what would be the mechanism by which that 
individual neurologist could go after the particular company he had 
signed this contract with? Would all managed care contracts have 
to be reviewed by the Justice Department before they could be used 
by insurance companies or 

Mr. Ganske. No. 

Mr. McDermott [continuing]. Would the doctor have an individ- 
ual cause of action against the insurance company because they 
have an illegal provision in their contract? Explain to me how that 
would work. I would like to know, as a physician, when I am back 
out there practicing after this election. What steps do I have to 
take under the provisions of this bill to deal with this kind of stuff? 

Mr. Ganske. Well, I do not know whether you will be back prac- 
ticing after this election. [Laughter.] 

The way that I would see this working is, the bill, if it is signed 
into law, outlaws or bans those gag clauses. Upon information of 
them, the Secretary of HHS could levy a $25,000 fine. 

Now, let us say that you are a practicing provider, whether you 
are a nurse practitioner, a physical therapist, or whatever. You get 
a communication from the medical director of the plan. It says, 
“You have recommended a treatment that we are not covering. I 
would remind you that you have in your contract a clause that says 
you may not discuss treatment options unless you first get an OK 
from us. If this behavior persists, we will take you off our plan.” 

That raises some concern for that practitioner so the practitioner, 
I think, would then initiate a complaint and point out to the man- 
agement that, under the Patient Right To Know Act, this restric- 
tion is not legal and if you persist in enforcing it, then I could bring 
this to the attention to the Secretary of HHS. It does not mean that 
the Secretary is going to look at every contract around the country. 
It simply provides a mechanism whereby these would be limited. 

Mr. McDermott. So, it would be the general counsel of HHS 
who would get these cases as they came from individual practition- 
ers, who have received a communication that they are going to be 
dropped because there is a clause that limits them? 

Mr. Ganske. That would be how I would envision it. 

Mr. McDermott. Mr. Markey. 

Mr. Markey. The regional HHS office, yes. 

Mr. McDermott. OK. 
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I was listening to your answer to the Chairman about the issue 
of breadth of the bill versus narrowness. I think I would have an- 
swered that question a little differently or a little bit more em- 
phatically, that you want a broad bill if you are on the side of the 
patient. If you are on the side of the HMO industry, you want a 
narrow bill. So, only psychiatrists can make referrals about psy- 
chiatric issues and only belly surgeons can talk about belly issues 
and neurologists only about nerves. Nobody can stray out of their 
very narrow constraints. 

The problem, it seems to me, in trying to write any definition 
that gets narrow is going to be that, you have nurse practitioners 
and you have physicians’ assistants who are operating in broad 
areas as well as, physicians who operate in broad areas. I think if 
you try to narrow this, I would be very careful in any kind of nego- 
tiations you make in terms of narrowing, because you will always 
take away information from the patient that they do not know 
about. 

Even if it is a physical therapist who says, Well, I saw a case 
like this once and I thought this worked. Then the patient goes to 
the plan and says, Well, why cannot they do this. I think this 
might make my back feel better or whatever. 

That information that comes from whatever level of practitioner 
is for the patients — at least gives the patient a little bit more un- 
derstanding of what is going on. I would be — in your negotiations 
the Chairman is talking about, I would be wary of narrowing the 
definition. 

Thank you, Mr. Chairman. 

Chairman Thomas. Does the gentleman from New York wish to 
inquire? 

Mr. Houghton. Yes, just a very quick question. 

Gentlemen, it is ^eat to see you. Thanks very much for being 
here and pushing this bill. 

New York has just passed a bill, just about a week or so ago, 
doing the same thing, prohibiting gag clauses. I am not quite sure 
of two things, one, how your bill will fit into that. Maybe you do 
not know what the bill is. The other thing is. Is there a difference 
between written and oral communications here? 

Mr. Ganske. Well, let me answer that. I think that this bill is 
needed, because even if New York passes this law, about 50 per- 
cent of the residents in New York with health insurance will not 
be covered, because they are covered by ERISA plans that would 
be exempted from State regplation. 

I believe that it is very important to leave oral communications 
in this bill, because we had ample testimony that it is not just the 
written contract that is a problem. It is a phone call from the medi- 
cal director not recorded on paper that says, “If you keep making 
these referrals for this type of treatment, you are off the panel.” 

Picture your wife with a breast cancer and she has a lump in her 
breast and she goes in to her physician and he has signed one of 
these contracts with these gag clauses. He does her history and 
physical exam and there are four commonly accepted treatments. 
He says. Excuse me, and he leaves the room and gets on the phone 
and says. Can I tell the patient about these four types of treatment 
for this breast lump? That is what we are talking about in this bill. 
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Your wife or your loved one needs to know what their options are 
in order to make informed consent in order to get the best treat- 
ment. 

Now, if that plan has in their contracts that they are not going 
to cover a type of treatment, let’s say, bone marrow transplants, 
that is fine. The patient should know whether a bone marrow 
transplant is an option for them and then they can take up the 
issue of whether this is authorized or not with the company. 

Chairman Thomas. In the legal advice provided by the gen- 
tleman from Washington and your negotiations on the legislation, 
all of the examples that were used were fairly obvious in terms of 
types of doctors being able to make broad-based recommendations. 
Even in the example of the therapist, I think it makes some sense. 
I just think when you use the definition — and I am tr3dng to ex- 
plore all of the folks who are covered by that very expansive defini- 
tion — you reach a point where you are in the chair with a dental 
hygienist cleaning your teeth and they are talking about something 
they read in People Magazine. It seems to me, that is a bit far 
afield in terms of what would be protected in this kind of legisla- 
tion, based upon the gentlemen’s concerns and the continued, 
repeated examples, including the one that he just gave. 

In fact, I found it interesting. In my preparation for this, I read 
a number of booklets that are now being prepared to advise doctors 
on how to deal with contracts with managed care organizations or 
MCOs, as this one book called them, the “Legal Analysis of Man- 
aged Care Contracts.” I do want to underscore, because I believe. 
Dr. Ganske, you said in your opening comments that you do not in- 
tend for this legislation to cover someone who might make dispar- 
aging remarks. 

For example, in this document, “Legal Analysis of Managed Care 
Contracts,” on page 11, they talk about marketing issues. They talk 
about how some contracts include provisions that prohibit you from 
encouraging any member to disenroll and from making disparaging 
remarks about any physician participants in the plan or the plan 
itself. “I would recommend that you get an MRI, but your health 
care plan is too cheap to pay for it.” Then in offset type it says — 
this is the contract language. “Provider shall not make and shall 
not use his best efforts to insure that no employer of the provider 
or subcontractor of the provider makes any derogatory remarks 
regarding HMO to any member.” 

That is not your intent as I understand the provisions in your 
bill; is that correct? 

Mr. Ganske. Mr. Chairman, that is specifically the issue of a 
conflict of interests in terms of a provider bad-mouthing a plan in 
order to move a patient into a plan where their fee schedule may 
be better. It is a valid concern and that is why we added language 
to the bill that specifically preempts that. 

Chairman THOMAS. I wanted to get that on the record. 

Then on page 12, they go on in advice to doctors in 

Mr. Ganske. Mr. Chairman, what are you referring to? 

Chairman THOMAS. This is a Legal Analysis of Managed Care 
Contracts, Managed Care 2000, from Astro Merck [phonetic], a se- 
ries of family practice management monographs developed through 
an educational grant from Astra Merck. It is sponsored by the 
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Family Practice Management. I looked at a number of these book- 
lets that outline do’s and don’ts. 

For example, read the contract is the first thing that they say. 
Understand that there are supportive documents to the contract; 
read those, too. When you look at words, do not assume you know 
what they mean. If they are capitalized, you need to understand 
the definition. It is that kind of advice that they are giving. They 
then give examples, in fact, they have a sample contract. 

I was just trying to understand what level of information was 
being provided to doctors on do’s and don’ts. I found on page 12 of 
this particular document a recommendation from the attorneys 
that doctors do not sign any contract requiring you to provide the 
highest quality or best care. It says, “Do not sign any contract re- 
quiring you to provide the highest quality or best care.” Perhaps, 
we need to, at a different time, spend some time finding out why 
folks are so concerned about malang sure that the Patient Right 
To Know Act covers the physician or the medical provider’s ability 
to communicate to the patient but that all of the documents in fair- 
ly bold language say do not sign a contract requiring the doctor to 
provide the highest quality or best care available. I need to know 
and understand that provision. 

Have you had a chance to look at the bill that Mr. Markey re- 
ferred to in his comment to the gentleman from Washington, the 
legislation that has passed both the assembly and the Senate and 
is on Governor Wilson’s desk? It is recommended that he sign it. 
I wanted to call your attention to section D, which I believe, in 
reading this section — and on line 16, the last word there is peer, 
peer review. I believe if your legislation became law, this would not 
be allowed to go into effect in California. 

I would like your reaction, either in terms of why it would weak- 
en your legislation or why you would recommend that it not be in- 
cluded in your legislation since it passed both the assembly and the 
Senate in California and probably will go into effect in California 
if Governor Wilson signs the bill. 

Mr. Ganske. Well, Mr. Chairman, I have just briefly looked this 
over. 

Chairman Thomas. I understand. 

Mr. Ganske. I need to review it in more detail. It appears to me 
that this is not a prohibition against economic credentialing, and 
that is also protected in my bill. It also appears to allow sanctions 
of providers who fail to follow legal standards. That is also consist- 
ent with H.R. 2976. 

Chairman THOMAS. Well then, I would very much like to sit 
down, with some more time available to us and, review this Califor- 
nia legislation to see where it is in conflict or would be less strin- 
gent in protecting, as you would say, the patient’s right to know 
so that we could use that as an example. My information is, the 
Governor is about ready to sign it. 

Does the gentleman from California wish to 

Mr. Stark. Yes, thank you, Mr. Chairman. I want to go back, 
Mr. Markey and Hon. Dr. Ganske, here for 1 minute. Mr. Markey, 
in the statement you made about the major changes, the original 
bill protected statements made by providers directly to State or 
Federal regulators. I am picking the words out there. 
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Now, in an Los Angeles Times article, it says here that there is 
a court case with Pacific Care Health Systems with 11,000 com- 
plaints. Pacific Care is resisting a demand by the State Depart- 
ment of Corporations to access the internal records of their health 
plan. The department, the State’s regulator of health HMOs says 
it sought the records after the enrollees complained. 

Now, in your bill, the original bill, you talk about protecting com- 
munications — and I am jumping — but it says, with any State or 
Federal authority who is responsible for licensing or oversight. 
What I guess is, by taking that out, what you are saying is, any 
doctor, let’s say, who talked to a State regulator or a Federal regu- 
lator could be fired. Ought they not to be protected? 

I suppose a State could go in and subpoena them under a crimi- 
nal action, but we are trying to get away from that. We are trying 
to get some interim control both at the State level and at the 
Federal level where you do not have to go for a criminal action to 
put somebody under subpoena. 

Would it not be a good idea to free up the physician’s ability to 
communicate with regulators? 

Mr. Ganske. Well, Mr. Stark, if I may address this. When we 
dropped a couple of those provisions, first, I think there were some 
concerns about communications back and forth between a provider 
and the health plan and it was not essential for the bill. The sec- 
ond part which was about whether there could be communications 
between Federal and State regulators was — well, we did not have 
any examples of plans trying to prevent that. So, if you have infor- 
mation on that, I would be interested in knowing about it. Since 
we had not really seen that as a problem, we just decided to delete 
the language and simplify the bill. 

Mr. Stark. I guess, and I do not know if we want to get into the 
State issue, but it would seem to me that if there is going to be 
future — if we are going to look at this both through Medicare, Med- 
icaid or through the insurance regulations, we would not want to 
provide a screen behind which a plan administrator could say to all 
of the physicians, shut up or you will get fired. Then you have to 
go through a whole legal routine to get testimony from them. It is 
something we can discuss later. 

If that was not a particular issue you were concerned about in 
changing the bill, I would suggest that maybe we revisit that. 

Thanks very much. 

Mr. Markey. If I may 

Mr. Stark. Yes. 

Mr. Markey. In the same way that the gentleman from Califor- 
nia is raising issues as the gentleman from Washington and you, 
this is not the Magna Carta yet. [Laughter.] 

Mr. Stark. That is an oak tree you are sitting under. 

Mr. Markey. We will have the next 5 weeks at least to walk 
through. If you have a real life example where you think that, for 
example, there is a significant harm that would be created by our 
inability to be able to extend this law into areas where we have 
not, then I clearly would like to hear it. At the same time, we are 
not withholding any protections that already exist. We have ex- 
panded, we think, at this point as far as we could go realistically 
in our Subcommittee at this time. 
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However, we are not at all — I am, at least, not adverse to moving 
it on further if you want to give additional communications protec- 
tions. Understand, we did it in the context of the Commerce Com- 
mittee as it existed circa 1996. We think that this is a very good 
bill in terms of at least giving the patient the ability in their con- 
versations with their doctor to be able to have their rights fully 
protected. If I could go further, of course, I would have gone fur- 
ther. That is a limitation. I accepted it. 

Mr. Stark. I appreciate the answer from both of you. 

Thank you very much, Mr. Chairman. 

Chairman Thomas. The gentleman from Washington. 

Mr. McDermott. Mr. Chairman, I have always believed that 
everything good or bad starts in California. [Laughter.] 

So, when you bring me an assembly bill, I would call to your at- 
tention — 

Chairman THOMAS. We are pleased that water runs downhill and 
we really do look forward to Washington’s water. 

Mr. McDermott. So far, the Columbia has not. 

In the bill from the assembly, they use the term “the ability of 
a physician, surgeon, or other licensed health care provider.” I 
think the breadth of that is basically the breadth that is used in 
this bill. I think that is primarily because most States have a licen- 
sure law under which you have about one hundred things licensed 
these days. 

Chairman Thomas. I understand that. Even pulling out specific 
titles from the general health care provider, I think, does give an 
emphasis that we may want to talk about, notwithstanding the list 
both being universal. The way in which they describe it at least 
places an emphasis in terms of importance of role, perhaps. It is 
an area to discuss. 

I want to thank both of you. Normally, as you know, members 
come, make a statement and there is almost a silent understanding 
that you would not subject them to any questions about their own 
legislation. We feel fairly comfortable in doing that, one, because 
obviously the gentleman is not only knowledgeable from a theoreti- 
cal point of view, but he is also very knowledgeable from a realistic 
point of view. The gentleman from Massachusetts has been 
involved in this area for some time. 

In addition to that, if we are going to go with sequential referral 
and the bill originated in your Committee, given the shared juris- 
diction that we have, I think it is extremely important and valu- 
able for us to talk with each other from the two Committees in a 
way in which we can inquire of a substantive nature. 

So, I want to thank both of you, not only for making the histori- 
cally usual visit, but also for allowing us to ask you some ques- 
tions, which I think will help us in framing how we may approach 
the bill from our Subcommittee’s jurisdiction. 

Mr. Markey. May I say, Mr. Chairman, I understand and appre- 
ciate the fact that congressional expert is an oxymoron, if we are 
describing a Congressman. The next panel is one of real experts 
and I have just had the good fortune, however, of testifying with 
someone who happens to also have the benefit of being an expert 
and a Congressman at the same time on this subject. 

Chairman Thomas. We thank both of you for your contribution. 
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Mr. Ganske. Thank you, Mr. Chairman. 

Chairman Thomas. The next panel is described as a panel of 
legal experts, Dr. Peter Kongstvedt, who is partner and national 
practice director of the Managed Care Strategy and Medical Man- 
agement Section of the Managed Care Group of Ernst and Young; 
Joel Stocker from Greenberg Traurig, Miami, Florida; and Mark 
Rust, a partner in Kamensky and Rubinstein law firm in Chicago. 

I would tell each of you that your written testimony will be made 
a part of the record. You may proceed to inform the Subcommittee 
in any manner you see fit in the timeframe that you have avail- 
able. We will begin with Dr. Kongstvedt and move to the rest of 
the panelists. 

Doctor. 

STATEMENT OF PETER R. KONGSTVEDT, M.D., PARTNER AND 

NATIONAL PRACTICE DIRECTOR, MANAGED CARE STRAT- 
EGY AND MEDICAL MANAGEMENT SECTION, MANAGED 

CARE GROUP, ERNST AND YOUNG, LLP 

Dr. Kongstvedt. Thank you, Mr. Chairman. My name is Peter 
Kongstvedt. I am a board-certified physician of internal medicine 
and a fellow in the American College of Physicians. I appreciate 
your introduction. 

On behalf of Ernst and Young, LLP, I would like to thank you 
for inviting me to testify. 

In the popular press, the issue at hand has been labeled the gag 
rule or the gag clause. Many groups charge that HMDs and PPOs 
have sought to restrict or gag what a contracting provider may or 
may not discuss with a health plan member, including discussions 
related to the provision of patient care and to the health plan’s 
business secrets. 

Using the technique of orchestrated outrage, the issue has been 
brought to the public’s attention, using such examples as the cover 
of a widely circulated news magazine featuring the photo of a 
model wearing surgical scrubs and mask, ostensibly to represent a 
gag physician. Using another technique known as the identifiable 
victim, others have used anecdotes to describe the issue in terms 
of a misfortune that has occurred to an individual, ascribing that 
misfortune to the provision in the contract between the health plan 
and the physician. 

In Ernst and Young’s dealings with a broad representation of the 
health care industry, predominantly on the provider’s side, we have 
not actually seen evidence of the gag rule being an issue. The issue 
at hand does appear to be somewhat difficult to surface. In all hon- 
esty, I can say that I have not personally seen such a gag clause 
in its most restrictive format, but it is possible that such a contract 
does exist, because I certainly cannot claim to have seen every con- 
tract in existence. 

At the same time, there are indeed clauses in these contracts 
that serve to control certain aspects of communication between 
physicians and members of health plans, as illustrated in the 
attachment to my testimony. The three common forms of such 
clauses include those related to business secrets, those related to 
the plan’s market position and those related to compliance with the 
plan’s medical management program. It is common in contracts 
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between physicians and health plans to require the physicians to 
respect and maintain the confidentiality of the business secrets of 
the health plans, the most common example being fee schedules 
and capitation schedules and, in some cases, also secrets of third- 
party vendors. 

Clauses related to the health plans’s market position are de- 
signed to prevent a contracting physician from taking actions or 
making statements that would harm the business interests of the 
health plan. The most common example are restrictions on a physi- 
cian from encouraging patients to join a competing plan for what- 
ever reasons, but primarily because the other plan pays better. 

The clause also encompasses the possibility that the health plan 
terminates its contract with the physician. The physician then en- 
courages patients to switch to a plan that does continue to cover 
the services of that physician. Both of these positions are very eas- 
ily understood and obviously easy to defend, but they are primarily 
economic. The health plan wishes to maintain its membership base. 
The physician wishes to maintain his or her patient base. It is dif- 
ficult to state which party in any given event may have the better 
economic case. 

Contracts between health plans and physicians commonly con- 
tain language contractually requiring physicians to comply with the 
medical management program. Such medical management pro- 
grams, which are the hallmark of managed care, usually focus on 
utilization management and quality management. Problems may 
arise when the physician and the health plan disagree about a 
course of treatment or when the physician or health plan want to 
use a particular provider or hospital but the health plan does not 
use that provider or hospital. 

I personally know of no health plans that deliberately and/or sys- 
tematically deny medically necessary services to members, al- 
though the ongoing debate about the definition and, therefore, cov- 
erage of experimental investigational medical services makes this 
issue an ever changing one. It is not in the best business interests, 
to say nothing about the moral, ethical and legal interests of either 
a health plan or the physicians that it contracts with to deny truly 
needed care. If care is truly needed and not provided, the patient 
gets sicker and is likely to become more expensive to treat in the 
future. 

In addition, if either the plan or the providers engage in such 
systematic or deliberate behavior, the effect on the market and 
sales would ultimately be very detrimental. 

Health plans usually have contract clauses that expressly state 
that the health plan is not in the practice of medicine and the phy- 
sician is obligated to undertake the proper clinical course of action. 
Health plans routinely include such clauses for several reasons, not 
the least of which is to lower their exposure under joint and several 
responsibility or respondeat superior. A gag clause would under- 
mine the risk management aspect of that clause in the contract. 

The conflict between providers and health plans may not be legal 
or contractual, but rather lie in the implementation of those con- 
tractual terms. I will be the first to acknowledge that it is more 
than possible that some health plans and some medical directors 
are inept at carrying out their functions, whatever the actual policy 
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and the position of the health plan is. In those cases, it is possible 
that an incompetent medical director could communicate an ad- 
verse coverage ruling in such a way as to make the network pro- 
vider perceive a threat or, worse yet, actually threaten the provider 
with termination from the plan, despite having no sound contrac- 
tual or policy grounds for such a threat. 

Likewise, it is possible that there are some who are using this 
issue to resolve by legislative means the problems that they cannot 
resolve in the marketplace. It is always a risk, when Congress con- 
templates legislative action, that there will be unintended con- 
sequences, particularly when there is a high talk to reality ratio. 
Some examples, which have been discussed, include increasing liti- 
gation based on creative interpretation of the law, lobbying pa- 
tients under the guise of medical communications about health 
plan movement for reasons that may be detrimental to the competi- 
tive process and the creation of a precedent that, when business 
disputes arise between physicians and health plans, the Congress 
will be required to pass ever more detailed laws controlling the 
management of health plans and physicians. 

Mr. Chairman, to answer some of the questions surrounding 
these issues, Ernst and Young, LLP does have a proposal to submit 
for your consideration. We would consider undertaking an exam- 
ination of a representative sampling of nongroup, nonstaff model 
HMOs to validate the process in the contractual relationship be- 
tween providers and health plans to determine this relationship’s 
impact on physician-patient communications. This would encom- 
pass various aspects and, Mr. Chairman, if you will allow me 30 
more seconds, I will conclude. 

Including the legal aspects, does the health plan have clauses in 
place in their provider contracts which constitute the commonly ac- 
cepted definition of the gag clause, that is, restrictions and discus- 
sions by a contracting provider with the health plan member re- 
garding the full range of treatment options available, regardless of 
what is covered and behavior? Does the plan exclusively promote 
through its legal and QA processes open full communications be- 
tween providers and patients? If such communications are indeed 
hindered, is the problem surrounding the gag issue at the plan 
systemic or individual in nature? 

We are pleased to offer our services on a pro bono basis with the 
cooperation of the providers and the health plan industry. 

Mr. Chairman, thank you again for the opportunity to testify. 

[The prepared statement and attachments follow:] 
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STATEMENT OF 

PETER R. KONGSTVEDT, M.D., FACP, PARTNER 
ERNST & YOUNG LLP 


btroductiofl 

My name is Peter R. Kongstvedt, M.D.,F.A.C.P. I am a board-ccrtifled physician oflntemal Medicine and a Fellow of the American 
College of Physicians, lama partner in the Washington, DC ofEceof£Tn8t& Young LLP, where I serve as the National Practice 
Leader for Managed Care Strategy and Medical Management for the Grm's Managed Care Group. Professionally, 1 lead and assist in 
the development of health care quality and cost-containment strategies for a variety of health care cUents, including providers, 
integrated delivery systems, and health plans. I also serve as one of Ernst A Young's leaders in the research and development of issues 
impacting managed care systems. I am the editor and principal author of The Managed Health Care Handbook, Edition, published 
by Aspen Publishers. This text, and its companion text. The Essentials Managed Health Care, are the leading texts on managed care 
in the country today and are in use in a large number of graduate programs in health care administration. 

Mr. Chairman, on behalf of Ernst A Young LLP, I would like to thank vou {or allowing me the opportunity to share with this committee 
our observations and experiences regarding the nature of physician/health plan contracting and how this relationship impacts patient 
care. 


The Issue 

There are largely two issues before the committee today the physician/health plan rclaiionshjp and what communications, if any. 
should be considered to be “protected medical communication” between a contracting physician and a health plan member By their 
very nature, contractual arrangements between providers and health plans are complex These arrangements encompass numerous 
issues, including compensation, plan protocols, and the provision of medical care. As is apparent m Altaclunent 1 (reprinted with 
permission from The Managed Health Care Handbook, Edition), there are a great many contractual terms in most legal agreements 
between physicians and health plans. In the popular press, (his issue has been labeled the “gag rule” or “gag clause “ Some groups 
have charged that health plans, including health maintenance organizations (HMOs) and preterred provider organizations (PPOs), have 
sought to restrict, or “gag,” what a contracting provider may and may not discuss with a health plan member, mcluding discussions 
related to the provision of patient care and to the health plan's business secrets To remedy these alleged restrictions, some groups are 
advancing legislation, including H R. 2976, “The Patient Right to Know Act.” sponsored by Representatives Greg Ganske (R-Iowa) 
and Edward Markey (D-Mass.), which would defme what physician/patient communications may be considered to be protected medical 
communications and provide penalties for health plans who violate these prottttions. Using the technique of Orchestrated Outrage, this 
issue has been brought to the public’s attention using such examples as the cover of a widely circulated news magazine featuring a 
photo of a model wearing surgical scrubs and a surgical mask, ostensibly to represent a “gagged” physician Using another technique 
known as The Identifiable Victim, others have used anecdotes to descrite this issue in terms of a misfonune that has occurred to an 
individual, ascribing that misfortune to this alleged “gag” provision in (he contract between the health plan and the physician 


The Reality 

Quite frankly, in Ernst & Young's dealings with a broad r^resentation of the health care industry, we have not seen evidence of ihe 
“gag rule” being an issue. The issue at hand appears to be the Sasquatch of managed care: a is large, ugly, hairy, and scary, however, 
producing the actual thing has proven to be quite difncuh. Despite the public discussion, there have been few concrete examples of 
unedited contracts that support the claim that such inappropriate "gag” rules actually exist, b all honesty, 1 can say that 1 have never 
seen such a clause, despite having reviewed personally several hundred such contracts in the course of my career Nonetheless, health 
plans appear to be sensitive to even the perception that they “gag” (heir physicians. In a( leaa^ one well publicized case, a health plan 
was accused of having a “gag clause.” While tlie plan denied (hat it was their intent to “gag'' providers, they changed the clause 
anyway. 

At the same time, there are indeed clauses in these contracts that serve to crmtrol certain aspects of communication between physicians 
and members of health plans As illustrated in Attachment I. (here are three common formsofsuch clauses: 

• those related to busmess secrets 

• those rdated to the plan’s market position, and 

• those related to compliance with a health plan’s medical management program 


Business Secrets 

It is common m contracts between physicians and health plans to require (he physician to respect and maintain the confidentiality of the 
business secrets of the health plan. In some cases, these business secrets are the property of the health plan; the most common example 
of such secrets are fee schedules or capitation schedules (i.e.. the financial terms or payment terms between the health plan and the 
physician). In other cases, the business secrets are the property of a third party vendor with which the health plan has contracted A 
common example of such an arrangement would be clinical management protocols licensed from a medical management or disease 
management organization These business secrets are generally considered to be proprietary because they fostcT competition between 
health plans ~ competition which has been found in many surveys both to lower overall health care costs and maintain or improve ihe 
quality of care provided 


The Health Elan's Market Position 

Clauses related to a health plan’s market position are designed to prevent a contracting physician from taking actions or making 
statements that would harm the business interests of the health plan. These clauses have no bearing on the provision of care. A 
common example of these clauses would be a plan restricting a physiciui from encouraging patients to join a competing health plan 
ostens'bly for reasons of quality, but in fact because the competing health plan pays better. ' 

This clause also encompasses another possibility: in the uncommon event a health plan terminates its contract with a physician, the 
physician may then encourage patients covered by that health plan lo change coverage to another plan that will continue to cover 
services of that physician. Both positions are quite understandable the health plan wishes to protect its membership base, while the 
physician wishes to protect her or his patient base. In both cases, the reasons for doing this are primarily economic and it is thus harder 
to clearly state which party is more deserving economically. 


' In the case of sophisticated providers with equity positions or other forms of incentives, this might 
include encouraging ordy heathy patients/members to switch plans, leaving the sick ones behind. This is 
generally referred to as Adverse Selection. 



30 


CompUanee Hlik Medical Maitagemeat Programs 

Contncts between health plans and physicians commonly cootam langua^ contractually requiring the physician to comply with the 
plan’s medical manageownt program. Such medical management programs, w^ch are the hallmark of managed care, usually focus on 
utilization managcmeat and on quality managemenL It is perh^ in this area that much of the confusion by both physicians and health 
plans occurs. 

Hiis clause (<a section of the contract) may be broadly leaving the speciGcs of the medical management program to an 

appendix or a policy aixl procedure manual. The clause truiy be qreciGc. such as requiring a physician to contact the health plan prior to 
authorizing a referral or an admissim. In a similar fa^on, the ctmtract may be specific with regards to requirements under the quality 
management program such as credentialing criteria or allowing tfte health plan to have access to clinical records for peer review. 

Where problems may arise is when a physician and a health plan disa^ee about a course of treatment, or when a physician or piatierit 
want to use a particular provider or hospital, but the health plan does not use that provider or hospital. In those cases, the physician is 
iT>ost likely to tell the patient that the health plan has not approved a particular provida or hospital (for payment only, of course; the 
health plan cannot control what the patient actually does, only for what the health plan will pay). Most well-run health plans have rapid 
dispute resolution policies to resolve these disagreements in a timely manner, but it is possible and likely that some health plans do not 
carry out that activity with alacrity. 

[ personally know of no health plans that deliberately and/or systematically deny medically necessary services to members, although the 
ongoing debate about the definition (end therefore coverage) of experimental and mvesligaliona) medical services makes this issue an 
ever-changing one It is not in the best business interests - to say nothii^ about the moral, ethical, and legal interests •• of either a 
health plan or the physicians it places "at risk” to deny needed care- if care is truly needed and not provided, the patient gets sicker and 
is likely to become more expensive to treat in the future. Additionally, if eithn the plan or its providers engage in such systematic or 
deliberate behavior, the effect on their marketing and sales would be quite delrimoital -- something that managed care plans can tll- 
afTord in this current environment of intense market competition Many employers have used managed care to reduce their exposure to 
spiraling health care cost increases. These employe are holding health plans accountable for the quality of the services they provide. 
Indeed, many employers require health plans to adhere to strict quality guidelines, such as those developed by the National Committee 
for Quality Assurance (NCQA), an independent, noc-for-profit organization whicli credentials HMOs. Wiili respect to “gag clauses.” 
the NCQA Accreditation Standards specifically prohibit managed care organizations from placing any “restrictions on the ciinicai 
dialogue between practitioner and patient 

Health plans, as illustrated in Attachment I , usually have contract clauses that ex^essly state that the health plan is not in the practice 
of medicine, and that the physician is obligated to undertake the proper clinical course of action. In other words, if a dispute cannot be 
resolved, the physician must take appropriate clinical action. The physician and health plan can argue the financial issues later without 
involving the patient. Health plans routinely include such clauses for several reasons, not the least of which is to lower their exposure 
under Joint and Several Responsibility and/or Respondeat Superior. A "gag clause” would undermine that risk-management aspect of 
the contract. 

Moreover, the conflict between provider and health plan may not be legal or contractual, but rather lie in the in/plemeniation of 
mutually agreed upon contractual terms. I would be the first to acknowledge that it is more than possible that some health plans and 
some medical directors could be inept at carrying out their functions, whatever the actual policy and position of the healthpian is In 
those cases, it is possible that an incompetent medical director could communicate an adverse coverage ruling in such a way as to make 
a network provider perceive a threat to their status as a contracting provider, or WM-se yet, actually threaten a provider with termination 
from the plan despite having no contractual or policy grounds for such a threat. 

Likewise, it is more than possible that there are some physicians who are using this issue to try and solve via legislative means what 
they cannot solve in the marketplace. There are certainly some physicians who do not like managed care in any form, and who do not 
wish to see any organization involved in changing the way they practice medicine - even if the care they provide is not appropriate 
treatment, is not performed in (he right setting, is of questionable quality, and is ultimately unaffordable It is also possible that there 
are some physicians who are hearing what is not being said about managed care or who are very worried about the emergence of 
managed care, even if they have not actually expenenced it themselves 

Lastly, the health care maricetplace is witnessing the rapid growth of providcr-bas«l integrated delivery systems These organizations 
seek not only to provide medical care, but to manage the financial aspects of that care as well. In these systems, this very same issue of 
"gag clauses” and provider/patieni communications arises However, it is not the health plan that is managing the communications, it 
IS the providers themselves. These systems have the very same needs for compliance with medical management programs, protection of 
business secrets, and protection of their market share. The needs of these provider-sponsored systems will create these same issues 
being discussed here today In fact, one increasingly popular approach for many large and sophisticated health plans is to capitate 
globally integrated deliverv and financing systems, and have those systems manage these aspects of the plan. 


Unintended Consequences 

TIictc is always nsk when Congress contemplates legislative action, especially when that action is taken to deal with something that has 
a high talk-to-reality ratio Global responses to discreet and scattered problems raise the possibility of unintended consequences I 
respectfully caution Members of this committee that the potential for these unintended consequences is both real and genuine. 

Examples germane to this discussion could include (depending on (he type of legislation being considered) 

• Increased litigation by physicians, members, and others based on a "creative" interpretation of the law, 

• Physicians may "lobby” patients under the guise of “medical communications” about health plan selection for reasons that may 
be self-serving to the physician, and detrimental to the health plan; 


• A reduction or removal of incentives for physicians to comply with medical management policies ol health plans, 

• Physicians who have been terminated from the heaitli plan (whicli is not common, but clearly does occur, not every one of the 
over 650,000 physicians in the U.S is going to be a good physician or be able to practice in a managed care 


• environment) would be permitted to claim that the only basis for termination was communications -- a claim that could easily be 
created by the physician simply talking at great length to then patients about the physician’s complaints; 


^ 1996 NCQA Review Guidelines. Members Rights and Responsibilities standard 1.1.3. 
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• Provida Spoosor^ Orgiuuzati<n>s (cDvisioDed under many Medicare Refonn initiatives, and activety sought \jy most provider 
organizations) wol^ find it more (^cult to cany out effectively medical management activities for the ame reasons that would 
apply to health plans; and 

• The oeation of precedent that when business disputes arise between physicians and health plans, Congress will be required to 
pass ever-more detailed laws controlling the management of health plans and physicians - a direction with which the lUtioD u a 
whole is not comfortable. 


A Proposal 

As the health care marketplace continues to evolve, pressures to provide accountable, high-quality, and cost-effective health care based 
upon the best medical practices and outcomes will ^y increase. As a condition of enrolling in a health plan, many employers are 
moving to seek comparative “report cards” and other standardized quality information about health plans. Additionally, government 
actions may also change the health care landscape. In the coming years, these market and government pressures will only intensify 

Against this backdrop, the controversy surrounding “gag” clauses is being debated. It is my understandmg that this hearing is being 
held to address many questions, including: 

• What is the problem surrounding the perception by i^viders that they are being “gagged?’* 

• If there is indeed a problem, what is the scope of the problem? Is it system-wide or does it rest largely with a few “bad 
apples” u) the managed care industry? 

• How can an assessment be made of the issues surrounding physician/health plan contracting and physician/patient 
communication? 

• What systemic processes do health plaiu have in place that balances the concerns of providers and health plans and the 
patients they serve? If a health plan does not have a system in place, should that absence be taken as a measure of the 
plan's overall quality? 

Mr. Chairman, to answer many of the questions surrounding these concerns, Ernst & Young LLP would like to submit for your 
consideration the following: 

Eroit A Young LLP would consider undcnaldng ao examioatloD of a representative sampling of non-group and non-staff 
model HMOs to validate the process begetting the contractual relationship between providen and health plans 
and to determine this relationship’s Impact on physician-patient communication. 

This examination would encompass the various aspects of the physklan/healtb plan relationship and its impact on patient care, 
Including: 

e Legal Does the health plan have clauses in place in their provider contracts which constitute the commonly accepted 
definition of ’’gag clause" - that is, restrictions on discussions by a contracting provider with a health plan member 
regarding the full range of treatment options available to the member, regardless of whether is it covered by the plan? 


0 Behayior. Does the plan explicitly promote, through both its legal and QA processes, open and full communication between 
providers and their patients? If such communications arc Indeed hindered is the problem surrounding the "gag" Issue at 
the plan systemic or individual in nature? 

Mr. Chairman, Ernst & Young LLP is pleased to offer our services on a pro bono basis and would collaborate with industry associations 
and plans. We would develop a survey technique that would allow the plan to demonstrate its management practices with regard to this 
issue. 

Mr. Chairman, thank you again for (he opportunity to testify. In the emning months, I look forward to workiitg with you, other Members 
of (lie coinmillee, and organizations represented here today to answer the qireslions surrounding the “gag” issue. At this time. I would 
be happy to answer any questions you may have about either (he “gag” issue ot out proposal. 
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gri dgaificaaoe. 

The aea Mcdoa of dc eeaMB b Aa ddfad- 
dera la rd oo, which tachda deflaidoaa of lO 
hay caama rasM. Tha Afiaidaaa sacdsa pro- 
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cedes Ac cpcndvt hagoic. ladBdat 
•wrvebee Wiitl e ie d p wviBcc e teideflcedw 
le nwctlb i l Wee end cMipdcceef cedi cf*e 
fsniee. icfn ■ wiicii end ceirertei. end dw 
kmiece. ne la« eeaioa cT dm eeena tte 
doeiai er isMiBoaiam, icflee* Ac esHci cf dc 
fenice ttraagb Aeir dineCM. Seaetiaat, Ac 
Aiflen eft provider escaea decide A he«e Ae 
ligaeacc pefc ec Ac Bra p^c for cAaeieM- 
dapfidiy. 


ccR ftac seed aly atait Ac eDce^oi hr 

«eic icvkw. nM. cAec • eecaia b mAc 

ceaddcndec Ar iCKwiI led Ac biy taa b 
Ac mneae me, kcvicf Ac pejncM tae tad 
ccpcnaly A Ac cppccdic Isaccc Aelikdbced 
Aa Ac fccvida cdil icvicw cod cenca CM^ 
A« cAa pavWecc of Ac ecceat 


Caacca ftcQueiKly iooo^ona by aAecca 
cAcr dcccniinu. ecac cf abkb «ill be cp- 
fccded a Ac c gaen i ea i a ccadneai a a* 
bibits. At diteacicd teibcr bdew, asceied 
bcelA cat pica Acqueedy iceerve Ac fi|bi a 
cinfjid cciDc cf Aea icfcRBoed doGcacca cc^ 
iclcnlly. 

ibe soanei's taa a araecce it iacaiki a 
ac o mpli i h Arac pepocct: a daplify a 
iceda't ca cad cadenaading of Ac egne- 
acBt, a teiliatt caendmem a fcvitioa of da 
CDadeei edaa Ac eeanci taa ba baca ated 
Ar many prmiden, cad a ccccmliBc da admia- 
iareda pracca ceocttaiy a aabiiiii cad abiein 
ftfulauqr epparviU. Clcriiy cad c ffic ic a c y cca 
be cneiiad by uieg coeuaoely cad cTt icod 
annt, avoiding legal a acbaica) jaigak oang 
dcfiaiiiaat a ctpleia key sad beqiandy nied 
ceiBt, cad atiiig wclbergeaiad A^ngt end c 
auuberin giyaem.Tbeohin att ob j ective it Aa 
cay rriec c c a a n ' a af Ac acncgcd betIA cat 
plen a da provida abo ba a ioMaa a m 
Acae win be aUc a Bad Ac pcRiiieai coanct 
p rev ici O B cctUy end ii nrtrratnrf to aceniBg. 

Cxhibitt cad cppmditB ca baqueady aced 
by ccaaaged bcalA oea plaat a proocou cIR- 
cicaey A admiaitieriog deny provider ccc* 
aaett. The aaaeged bechb esR plan, a Ac a- 
cca poctible. could detip aany of to p rovid er 
ceasaett a groupi of provider ecancti around 
a con eel of eencaan reqoi rcm enlt. Exhibitt 
aay be aced a identify Ac icna Aa auy veiy, 
cnehapayaKattaetcadprovidericcpaBtibUi- 
det. Tbit cppraach bat tev^ advanta^. Ria, 
b catei Ac adminitaativt burden A Aifting and 
aviting eoatiacts. Second, if m eppendit a ct> 
Abii it the oaly pan of the coonn Aai it being 


COMMON aAUSIS.rBOVISIONI,bm 
BEVrACItMtS 


IbcAiliilpangnphefAcenaacawiBida 
dfy Ac aaaa of Ac penia tn a i toe A 
apaaccL b A ahrayi c good toa a enact tot 
Ac panto aaned A Ac epcaAg panpab at 
Ac panto Aa CR dpii 4 Ac cpcctacoL V t 
aataged bealA cat etganicatiea b dgaiag to 
b pct c aa at bcbcif af rfK I i c iri , Ac pwdto 
Aay wad a btvc At dgniag poly apnncB ad 
‘waica iha b b aabaiced a dp cc bAblf d 
Ac aaitigtiing pany. If Ac acaigiiiin paqr b 
touch iBoaga fiaacciaOy An Ac dfobg paqr, 
b uauld be wonbwAb A bevt a tepnaaato 
dBacdyboDAeaeeaigBiagpaciyABtodA- 
Ag pany asy acta An Ac cgncnca to A to 
ball, to icvicwAg a ataaiai. pravid ut Aodd 
be pantodaiy aeaaidvs a Ac itcpeactoltoi ef 
CBnp a nto aAcagt annraMd Aeabilitycfto 
prov i d er le caforoa Aese acpeoiiWiTifi 
caiaple.lfaaanigii1caroecgaiihaioobaf- 
lAing tcrvieca a cdf-Acaad atipleyin, b to 
adf-Ataed coptoya a pany a Ac cgncacai? 
If cot, wba aaaanaoa doa Ac preridcr Aw 
Aa da cdMaadad oBploycr wiD hISll to la- 
ipCMibUitics? 

Bacbab 

A coarna wm typieaUy eanaia. A tcAc A 
Sdiatb pence, a teto of cMcaoB descAini 

who Ac panto ere and wha Aey ■esyiat'^ 
cceornpliA. Tbeic recitals ibould be gceBtl 
ataieneau. Feriodically, however, eoanci 
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4 nften taaoi aebMaative nquimneali hi d* 
icdub SKtiea. Centma mlt e wi iboald he 
miiive ID diit pouibaiiy. 

TiMeDrCMMoti 

Altbaugb 1 abh ereomaii hat ae kfil ii|- 
aifiafiec. die leader will be frcady aui ned ia 
fiadiag pcniaeM tectitait la a loaf coana by 
itfeniat ID dw Bbk of eoaieait. Oat eooaaa 
ftOiiif ia eoanet icaeiatiaiioai h acflaedai ID 
t^date tbc labia of eaaieaa ate Ae coaBKl bu 

IMaltioai 

Ibe definiiioai laetioa of a eoBBiet plays aa 
anential tola in tiniplifyiai dw smeaae, tad 
ae leader's aadertlandia|. of a eoooiet The 
body of the eoaoiet ollea oooaiat oomplicaied 
anti diat oarit tmpliiicatioo and ciplanalioe. 
Ibe ose of a defiBiiioa. ahboufh lequirini tbe 
laada to lefer back ta to aariiar tteiion for a 
■aaoini. shnplifies |ietily Iha ducnssiOB in At 
body of iba aficeinanL A pooriy drafted Gomraci 
eill defina uaaeoessaiy anas or dtfiat aemu in 
a Buaner ibti is ■aconsiaieat wiA dieir use in Ibt 
body of the agiceaieBL 

Oafioed icrms arc ftequaatly capittliatd in a 
eoomci to alen the icada Ati Aa word is 6 t- 
fined. Oefiniiioos ait atanoti .asential m aany 
eooBacts, but Aeir ose may eonvUcta Ac bd- 
dantandini of the agreeiaenL Someone who 
leads a co n oa c t will fira read a defiaitioo wiA- 
eat knowiag iu si|BilieaKc. Later, erhen be 
a she leads da body of At eoadect, ha or she 
may ao loo|cr leedl a ana'a aeaain|. For Ait 
itaton. a oa a oa e leviewiai a eoairan for At 
first time shoiild lead Ae defiaitioos twice: iai- 
dally and dan m da coaiexlofaaeb temi'i use. 
Oafinitioas tecdoiis taad to ctrea Ae tide of 
onattining loo many defiaiiioas. A term dui is 
aaed only oooa b a oommei aaed 001 be defined 
Ot Ae other band, a crided leader of a cooBact 
will identify instances ia which the conoact 
eould be improved by the use of addidoiial defi- 
adoni. 


153 


la leviewlng a eonoict, aanaged bealA cat 
ergtnisMioas tad providcas should aot eadeRS- 
dmta da hmcnaiat of defiaidoat of Ae par- 
dcs i fip o ait biliBaa. 

Aa ooeasieatl delbei fas toaa ceaoeelt It that 
da dnte Inehidet subttandve eoaaeci provi- 
siont tat da defiaidoat. A defiaidoa is meidy to 
aspltnaiioa of a aaaaing of a atm tad should 
aot cootaia tabttaadvc provisioas. Hat dots aot 
mean dat a defiaidon Ite hapotet a subtAndve 
obligtdca on a petty it invalid h icviewiag a 
oenaect. if a pany idtadfies a tabttaadvc provi* 
aloe fat a detedoa, da party rimild tasme dial 
ha Btage it con s i tic al wiA da con tsp oodiag 
pnvitioa ia da body of da eoaoiet 

Tcnm dial an eommoaly defined in a man- 
aged an eonast tie mtmitt, taktaibtt, medi- 

tafA>rctnr,prDvidrr,pay(r,pbysaciaa,phniafy 

jeatt physieim, tmetyency. mtMcally mtets- 
amy. aad aUitaiioii leview piegimn. Some of 
date terns, inch as mtdicaUy aaetsseiy. arc 
enaialtotptrty'taadentaadingofittiespaosi- 
bilidet aad should be eeetidtred esscfully A da 
review of a cootract la many maaaged care 
agraeaams. ptyers and not the aaaaged bealA 
ctit erganixadoD are rcspoasiblt for ptymcni 
under Ae eooaaci la Ait case, who is a payer 
■ad bow a payer it adeclsd aad r e moved be- 
oome iiapcriani to da ptov i d ei . Ha defiaidoo 
of nembrr or eaipUte it llao impoftaaL Ha 
eonaact should eeovey clearly who is oovesed 
■Oder da agreemeai, but h abould be clear as to 
whom Ae managed bcalA cam erganixarion can 
add ia Ae haute. Ibe maaaged healA ease pian 
and piovider should tasam Aar Aeac mnns SR 
oeatisaat. if appropriate, wiA Aosc ia other 
eoBOacts <e.g., the g to up earoilmcai agice- 
meai). 

Wpivie ■ 

-Arridrr Servicer 

leranw Ae puipoae of Ae agnemeni it to 
aootiaci for the provision of betIA terviees, Ae 
description of those services in the cooiiict is 
tapoitanL As mendoaed above, die lecitadon of 
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icrnea to be tenihed ty ihc provider eauU he 
eel OM eMar in die eoMnel er ii ea oUhil or 
enachinaL Ao sibibii foma taqaendjr eOsM 
dw petty MfC Rexibility tad adadaieOMivt 
eiiBplicjiy vhea fe ancade die ediWied peniea 
of Ae ifneoaal. ptRiadariy abao te efeeape 
requiiee icgelMaqf ^pronL 
CoBOoett Bay Bee da am proiddrr emdeee 
MdeaoadaiBiieoftetvioetdaiaMbepta- 
vided Oder *e eoBBieL Meaeied heelik cm 
orgeniieliaai ftaqaeady adept phyeidaB ao^ 
Been IB apply ib eacilliof proviiWn. la ee d» 
fag. Ac naaifed heihh cm arpaieedaB Bay 
aoi laviie leagBaie Aai it appliedde aaly ta 
pbytkim ead apply It a aa aBdUaiy provider. 
Nonpbyticiaa pnwiden tfaoald aaatider ddl it. 
tat A iBvicaiat a aaastCL 
Ibe caaaaet aaedi m tpaeHy A whoa Ae 
prav id e t A abli|aAd A fhniili eerviaet. Al- 
Aough da aaawtr A Aa Ac pravida teaiAa 
ac^noa A aromd aaralleci, AecaaBaci aaadt 
AdcfiaewhaAAcmhycaoendearolin.ce- 
plaA haw Ae provider will Am aha A aavand, 
aadaeagp Ae reepoatibiltiy farpeynaaif eapi. 
Aa ere ftwAhad A a aoBcove i ad per e oa . Idea* 
agedheelAcmcegaai a a tia at a adprBvid m fte- 
qaeatly dUagrro aa AA Aeae. The p iBv i d ert ' 
view A fraaiABdy Aa U Ac auaeged cm 
orgeaiatioa lapreaeaad Aa Ac AAvidual wa 


doaa aay he pccacrihad A eonditioac ef pariA 
patioa A public progniBC, nth A Ae Medmt 


If Ae pravida A a hocphal, da eaaam al 
Adude Aaguage idcadiyiag Ae careaaamA 
A which Ae aaaaged heahh cm ptea vea A 
ha ttapaedhA A aa Aepoadhk lar ecrvicA 
praviM A Baacacrgcacy padaaA. A AUy 

Aa Ac heaphal, aaatpi A aacrgcadaa aaei A 
a pmeqoAAe A adaii have Ae atda af da pa^ 


dAriaadoB. The haaphal i 
have aa axplidi pravidaa laqa li i ag i 
BMBiged hcalA cm plea A aadfiad c 
ipadfiad period afAr aa I 
A rderad policy aad eoBBaaiag a 
Ae hotpial thoald A araidad A a 
for perforouag Ae A Jal I 
I a paricA fOA A Ae i 


A good pravidA aoBBaci baa A eapple. 

gnuD A eacAe Ad pr nWrrA Aa aA ac ro 
advad aad Aa Ae p wvidm haro a cam a 

hOidea. havidm will hsqaaally A givcB A 
apparnaiiy A appeal AAraally eWa deaiab 
ad dedaiaae af BoamaAcal aaeaaeity by A 


A feepoacAic far payBABL la rruilr e A , Ae abb. 
aged cm aigeniiariaa ftegaeady CMerA Aa h 
ahould BA A wcpaa ci hle tar Ae aaea of earv- 
kro p ra v ide d A Q Aa ewia d eawllm aad Aa 
dw pravidw A oa l d aeeh payrocA Aia dy Hba 
iadividBaL Thii taaac k oAcaAaa Aaolvad 
baaed aa fdadva acyadadag aaeagA 
havider eoamett ahaald alee aevar ad* 
aquiAly a araabA of bAa pravidw riapoaci. 
bilidce, AcAdiBg dA providA'i rapoBiihilidA 
A ref A A A aeaepi rafaiTab of aaaoUaaa, Ac 
dayt aad dAA of d^ Ae pravidA agrm A A 
avAlableA pravlA tanrieca, aad eufasoaac oa 
call emafcAeaA. V apprapriaw. faavidA ana. 
aractt Aay abo tpeciiy Ac qaalifiecdoat aacce- 
aery far Ae pravidA af back.up tetviea whea 
Ae pravidA k BA available. Same of AcKtaoc- 


MeadiccriBiaalBry XataiiaiBcaA 

daamoUigariBgAepravidAAfatakhatrr- 
taA A Ae baalA cm ptaa’i padem k Ae erne 
AaaaA A Aa pravidA hnriabae Atvim A 

ana lAnaiif irenti ran pifT-r f 

dkcriaiaaA aa Ae back af payBAA tABB). k 
addidoa, a dam k aaad A prahMi oAa qpA 
afdiiaiAiaadoa aa Ac bAkaf Aca.adA.tB. 

age. diiability. idigiatk tad aadaro l arigia. 
O ava t aeam Baadactr aroy eagaka Ae au d 



«A Act Aa A dATOAiva. Ae ABAgcd cm er- 
gaaiiadoa cid pcavidA Bay wm A add a cac- 

aad ccaean deuce dui lequitA c t anp l i cec c 
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«Ab an acaiduaiiniaatiea laqidmaeaM mdB 
McnL Mile, mi tool law. Ihew «Mi|iiinai 
■ay also apply ID nbeeamaon of Mb praeUar. 

Csnydtaef mU WliMtai iltwfaw 

StatdcriimiiPrmmbmiiu 

Q umliiy A uur m a fre t mn 

k d tpcB d e m ee hi pievidsn baiaf able aad 
•iUiiil ID eee«ol aaaaeanaiy atihiatiaa. To da 
aa, ttr prevMoa aaad la foUew At a riWfa d n a 
Kview guiddiaa of dM aaaafed heahh ctR 
ftaa. The eooaiet Btedi A ad o« dM ptavUcr'i 
faspeoaibilhita ia eanyiag om At ■Aatged 
bt^ ctR plaa'i adliaaiioa rvIcw pra t R i n. 
The OBBagad btahh etR plaa't dihROR h hew 
A tnieulaR Ah oblifaiioo A dR oaohaa wfaea 
At AiliAiinoRviawpByBOAybtqBhtde- 
Ailtd and fttqoaady h opdaitd eatr dma. Oot 
aptioB ated tame niaiia|td caR otgaaiia- 
doaa h A append dB atiliaaboa Rvkw prepan 
A Ac eaaaaei A A caUbiL A teeaad epiian h 
ABtly A M W i H ^nRA At prepan kj/ lalanaoa. 
A al A a r oaae, h h hapanan far At aAaaged 
bathh OR pita A tatoR daa At oaama al- 
lawi h A amead At aliliailioa ittitw itaadaidi 
h At Aar whboui At eaatan of At previdtr. 
V At ntaatad baalA etR plaa doai an append 
a creta^cfeRacad aundarf, At Aaaaitd btahb 
AR plan abenld give aaeb provider a copy of Ihe 
gtidtUaft and any amtnilimnii Whbow dua 
dacantBAtioo, At provider Aigta argue ihai h 
dU aol agnt A At piiAliaar « aUbtaqatM 

Ibt eoairaci aatdi A tafana p wv i d eii of 
Aeir R a p e nil bi U A i A e ecpa iAi A aOoRi by 
AtnaaagedbtahbcaRplaaAaaaaRcoapli- 
Ate and dB inipHrationt of At provider an 
AtttiBg At guidelinta. Cootraeii difhr oa 
obedBr At nanaged beahb eare pita h tackiag 
At provider't oaept n iieB m oenplitnGe. Ibt 
iBieni Heahb Care FiiBBeiag AdnAhaalioa 
(HCFA) gaidtUaei far prov i d er aaoBana re- 
pfac dBi dB p rav i dei caeptnA whb aiA par- 
ddpait A dB oBBaged hcaM CtR plaa'a qoaliiy 
AAnnet program, nenber pitvanct tyntm. 
Ad atilitaiion review program, ftoviden gener- 


any Ava m aMigtiien a eacp ci a B wMi dBte 
p rep ant laAer Aan eat A cenply btcaare a 
laqu IwnBA A aompiy wiA At pregrami dad- 
tAai atena A pnebtde dB rigta A dittgRe. 

TIb aant baiit coacapA and priacipAa apply 
A At provider’t A cep ua ca il Ac mtat^ 
btabb can plaa’a qaaiiiy aiimanw pregr aa L 
SoitB Btanattd beahb CtR plant Aad A tqaate 
dBh ariliitiiiA review aad drtir qaality mat- 
aaet prepamt. Ibh ardntda iR 0 ^ refAcB a 
adturAaiAAiding nf At olijacdvA of At two 
pregRBB bA h likely A e^eadre An eaoecn or 
ciilielaB of govenreeA RgalaAn, wbieh view 
dB two pregtamt A btiag repame. b dB lati 
aeweial ytan, A ataiBgad bcahh care platt have 
piteed pnBr anphaait on dBh padiiy attA- 
anee/qaaliiy Inp rovaA cm piegrani. provider 
eemplianre mprewItilitBa have kentmi en- 
napoadingly. To provide anne gaidanev ea dB 
atAR of dBA R i p A ii lM l lli ti. aomc aaruged 
beahb tare ergaaiiaiiooa have appended tam- 
BBiBs ef dBA quality prepAA A Ac aoactacti 
A give providan a bciro Ua ef dBh laaponii- 

bililBi. 

The AwMia Rci sd e a proviaioa re- 
qelring A t previda r Aco e p arAa bipA A Ibrnith- 
lag htf ABBiien A At maiBgad bethb care plan 
and A Aking eofitcdve acdoat, if appreprian. 

dcapMB* qf CwnBie fachatt 

Aprovid B ceaBac k paei i c alat i y whhephyii- 
dan A pbyaieiaB poop, win aaad a daitre A 
oatAtAAAcprovidBwiDtBctpitanilenic- 
gatdlcM ef dreh healA Aaata. nih ptovitioo u 
Aore IwpeiAA whea Ae itak-ahaaiag Rtpenii- 
hiihBtwiAAeprovidtntRtBebAAAephy- 
akiaB hA aa beaaiive A dhaaade high adliien 
den bawaning pan ef bit a bre parol blett 
provider eeaoaeA whb priniry care pbytitiant 
slio iBcludt 9 gifaiijim Hfliber of wtoBbett 
Aa Ac pbyaieiaB will aceepi tan bit a bA 
panel (eg.. 330 BBabtn). The eoARCt abould 
-aite Adade hh and RAtwablr peeeeduiB fer 
aUowing Ae provider A bnh a anp new rnertw 
ban Iron btiag added A hh A bre pand (A a 
pelA after Ae peovidn bA aeecpAd A kail Ac 
Aiainwm oumber of Ambers) and a raecha- 
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Bitm 10 aoUfy the mantled health cam pita 
«hea tbcM chtagea take plact. The maat|ed 
health cate plan oeedt to have dta legaidiat 
which piovita are fimitiiii their panel liae id 
comply with i«|iilaleqf l eq uimncnta . 

The eeti B ict ahould also specify the dreoH 
fances ia which the provider, priaeipally a pri- 
mary care pbyiid^ eaa cease beiag ta 
carollce't phyticiaa. Euaplet nuy he ta 
caroUee'i abo^ behavior or tcfuial 10 follow a 
lecommeaded eoune of oeaaacat. Thit coaoaci 
laB|ua|e would aead w be oanBatcal with Ian- 
|iia|e ia die amber Mbteribcr tgreemeai and 
ia eompiitaoe with lieeaanra laquireocata. 
which fnqueatly identify the ftooadi oa which 
a phyaidaa may cad the ^yekiaa-aaroOat tala- 
tiatttbip. 

CiuoUtt CampUna 

The eoatract ihoold teqoite the provider to 
c oope m te ia iceolviag earellee eonylaiatt end 
m notify the tatnafed health cate pin within a 
epeeifled period of tmw whn ny oomplaiatt 
an conveyed lo the provider. The provider 
tbould also be Obli|aied m adviie Ae maaaied 
healA care pin of aay c ov erin denials to dot 
die mtiiafed beahh can pin cn anticipaie fb- 
ntit enroUn eomplaiais. To die cxteat that fov- 
cmmealal payer progr ani riqtrire special ea- 
rollee fricvaace procedures, da Iniuafc ia dw 
eoaoao shotdd be wrian nfficicndy broadly 10 
eastne provider c o ap e i ii ia B ariA thon proce- 
dures. 


Mehisramwr and JIMriatar t^Xreandt 

aid CwdldrariaUiy 

Hovidercoaaaa i should ruabe da provider 
m aiaiataia both aiadicel aad baiiaeis rteeids 
fcr s pecified periods efdrae. Pur eanyle. dm 
ape et a eaei could provide *a da records aaiit 
be BiaintMned ia a ma d nro wiA Meral aad 
stale laws and coaiistenl wiA |cncrally ae- 

well at whatever oAer saadards aro eauMishtd 
by da maaaped hcalA cate pin. If da taaaafed 
h^A care pin participates in ny public or pri- 


vate payer propram Aat csttbUihes crtt sa ^ 
cifie tecords teteatioa icquiienaaa, Aoae » 

quiiemeats should be ceaveyed to Aeprei atas 
The conniet should state due these obUpdem 
survive da ictiaiaation of the ooaincL 


The aaaaged healA cate pin alto aeeAslo 

pal ripht so have tcctas to books aad itemA. 
The coaBict will warn ID stale Aat Ae Bin^ 
beahh care plan, hsicpresealaiivei. sad peeaa. 
mem tpeaciet have At ripht ID ht^acc lerieo, 
tad make or obtain copiea of aadi^ fiamriri. 


and adadaisaBdve teeoitlt. The provider aodi 
warn da avalabiliiy of Ais mtomadn A he 
hraited m atrviets t end er ed lo — 11 m libr 


ictsoiiable notioe. and duriap noraial bariaem 
hours. The eoit of perfonuap dm sttviat a 
ofin n isiue of oonBovasy. If Atie are an in 
fer copyiap dm leooidmhc coaaiel rheuldie 
state. When Ac maatped healA care orpmim. 
iionisaciiapoabehalfofciherpa)iiii.kbda. 
BnUe 10 have lanpuapc ackaowiedpinp Aa be 
other ptyeit have apead ID comply WiA ipph- 
cable eoafidtaiiality laws. 

la addiiioo A the availability of bosks er 
records. Ae tnanapod heulA cure pin mi^n bhe 
want Ae ri^bi A rcduite Ae provider A prepae 
ftpocis idcttifyiBS ittiiiticil lod 


care plan. If such a provisioa A mdadid a Ac 
oeaDeci. Ac mamipad beahh cue ptan Acald 
mfocm the p rovide i of Ae 9pas it leporo h 
miphi isqaeal A aaiAaim ny tairc prebicas. 
Fiaally.iteptoviderihouldbcebliiriedApro' 
idde iafbmMieo All A aacatmiy hr CB^ 
l ac e wiA ameer l ed tre l Aw. 

An ofAa ncpAcAd Apal Am A how Ae 
manepad haalA care pin ebtan Ac nAahy 
A have aecett A mcAral leeerds. Provider 
apr irmenti p e rioAr i ll y eunain n ackaowA d i 
amm by Ac provid er Am Ac aampad hnIA 
can pin A aatborieed a receive medical 
recerdL The prublcm vriA dds APnhck ■* ** 

Ac manapad htalA care pin ad^ asr have As 
lipA A have aeecu A AA Atamadorb nd. if it 

dees aoi. n ackaowladpmem of Am ripA A Ac 
eoamet hm an Apal effecL Some me Aws pivc 
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iiuutcn and HMOi, as payen, a timiled righi of 
access lo medical iccofdt. This right may arise if 
the managed health caic organiiation is per- 
fotming utiliiatioa review on behalf of an en- 
loUee. Managed health cate pUns should leview 
their state law ptovisiona on ihia issue and their 
pfocedutea foe obtaining the appropriate coo- 
aenta of their membeis to have acme to this in- 
foi ma tion. Many managed health care plans ob- 
tain this infbtination through signatutet that are 
pan of the initial eniollment materials. These 
consents could also be obtained at the time 
health services are re ndered. 

Managed health care organizatians frequendy 
include provisioiit in contracts in which the pro- 
vider acknowledges that the managed health 
cate organization has the right of access to en- 
tollee records. The provider should be reluctant 
to agree to this provision without consulting 
state law. Although the clause acknowledging 
the right of access may make it easier to per- 
suade a reluctant provider to release an 
enroUee's medical records, the managed health 
care plan needs to temeinber that that statement 
er for that matter timilar statements in the group 
enrollment a g re e m en t do not confer that right 
Fuially. the contract should state explicitly that 
die provisions concerning access to records sur- 
vive the terminadon of the agreement 

A related provision almost always included in 
provider oonnets is a requirement that the pro- 
vider maintain the confidendality of medical 
records. A common clause it a ptovitioo that the 
provider will only release the records in accotd- 
aoce rrith the terms of the contract in aoeoed- 
anca with applicable law, oc upon appropriate 
consent Stale law nrill ftequendy allow diiclo- 
sure of iofonnatiao without patient idendficri 
for purposes of researdi or education. Managed 
health care plans and providers need to be Kosi- 
dve to confidentiality coocema with regard to 
ndnacs, iacompeienta, and persons with commu- 
nicable discam for which there ate specific 
state confidentiality statutes govumiag disdo- 
sare of iaformadoo. 

A medical record issue may arise when a 
managed health care plan watus the right to per- 
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form certain medical tesu ouaide the hospitil 
before an enroUee's admission. The conmet be- 
tween the managed health care plan and the hos- 
pital may allow for such teats and the itKlnsion 
of the teat results into the hospital's medical 
record. The hospital may insist that the results of 
the tests be in a format acceptable to the 
hospital's medical record committee, that the 
laboratory results be properly certified, and that 
the dudes p e rformed shall be consistent with the 
proper pricdce of medicine. 

Piyraenl 

The payment terms of the agreement often 
represent the most important provision for both 
the provider and the managed health care plan. 
As mendooed earlier, the payment terms are ftc- 
quently set forth in an exhibit ap p en d ed to the 
contract and are cross-referenced in the body of 
the agreemenL A number of payment issues 
should be covered in the contract. For example, 
who will collect the copayments? If the mana^ 
health care plan pays the piovider on a fee-for- 
service basis, a provision needs to state that un- 
authorized or uncovered services are not the re- 
spoosibility of the managed health cate plan. To 
avoid members' receiving unexpected bills from 
providers for noncovered services, contracts 
may say C St the provider must inform the mem- 
ber that a service will not be coveted by the 
health plan before providing the service. In addi- 
tion. the contract may preclude the provider 
from ever billing an entollee when the managed 
health care organization has determined that the 
service is not medically necessary. 

From the provider's perspective, he or she 
needs a clear understanding of what is necessary 
for a aeivice lo be autborizciL If the provider 
submits claims m the managed health care plan, 
the contract should sat out the maaasr in which 
the claim 'is m be anade and cilher identify the 
hdccmaiion to be provided in the claiffl or give 
the managed hcaltb care plan the right m desig- 
naae cr revise diet udonnatioo in the hnre. If 
the contract specifics the infotmttiao m be in- 
cluded fat a daim, the managed health care plao 
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ir*gn.Tkikt- 



flik. mt Ac atn 

rntfaimim cffm m af I o n , w wHi w. lak 


■ aqr M *ii iMM 

hikd— <— Mrlupa— t a wo rt f*- 

nOB IB> eoussoBB wn ■■ poipwB pmv/ 



WMiea HRly iapoM ■ tMM pMihjr ior 
IM ptymoK. icflicriai da | 

•M^afdai 
doe. Soot coMrM latHini *t ■•■(.d tMhk 
eve of|ioitMiao ID sake i food tedb oAon id 
pijr wilhil D Dpodfiod y w iod. Kreoi da 
r'l raipoelhie, *• aeikani oTAii pro- 
I ii dai 1 pood W* arodad ii prataMp 
•00 oaUiaea a bo oefowaihlr. Sen aaci 
kivi hwi aqoaifli ioana ad KMOi a pop 


letwUlkoyitpafcaoodkpiUatrfah 
Hpla *a OlDwia fer prondat te aal p9- 
acM dap orill aetiro ie diffaia taal 



Mioe hr te arrioa dap providi (I 
4 ad 5 X A» iaporaol. alaid taaa b *1 
iwiBaaia 


ThtoooBoaooodiolaaoddraianafilio- 
doa a oeoooa for wanapnaon a eakipip- 
aaoa. To troid tat bioa boa Kepcrini Ht 
a innnhoalp beg period of dat. ooat aa- 

apid hahb cat plai Modi A odtororooi po* 
riod a ■ tpoeiM paM (04., d Boada). AbOk 
ooat aatpod hcihk oat ploa at ooomcl 
p i iwlthaa ta do ea oUoa fa t a moril i aia 
If da aaoa b ooaBDwap (db Wow 0 iptei- 

Ibe aoa oeapbi oipoai of pro«Ua ooe- 
a*eti a* oAa da itek-thaiop onaptaati 
(oa Ctapua 9 , 12 , tod 14 ). Riik ca bo taod 
abb pro^ddai ta dfiifleaKlp nnriap depoa 
dtpeWnp a da initial anaoa it itak eiai- 
fand, da arvioa (a which tat protidcr b a 


Moaad caitia a whW tae FHOo ooBOai (a 
C^aSp.lhtmOaaaaitat abcfia 

aaaapiap tar tat protbioa ta, an a taa 
III tat aioipta hooUi oat pfae'i antaa fa 
aroDat tttipad a fe. b ta. tat mo ta 
aa ippietalp proiddc ardat half ; tat mo a 

aepa Iht tat kalta arrba tarniph ifBliatd 
botpiiib, phptacia roopt. Old ota akta 
aa provMta. ta dtrokpiap ta ittadootaipi 
wbb t Btaapta haobh aa plat, tat PHO aa 
taatadftiltahewhbwa tameptatokta 
IIPM Id HPBDM id IB 

Tht oeaipcnuiiM anaptaait tpptaallp 
providt ta tat mo wOl actia D 
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ycfctotiic of Ibe imegu Ifaal tkc miaattd 
bcalth OR pUa cr ete ptya imivM. To lo- 
4 uoe dK ifak of iaippofrtaK advnt or hvaf> 
M(ielecdaa,dKpC)maiiinaiaMioiqrbiad. 
Jond 10 OBcaaM to txpoood MOiadoa bead 

00 demofiiptaie toien, neb n ifc, on. nd 
other pradieion of btahb CBi odltadoo. AtaOk 
to omoom of riik otainad by da PHO migbi bo 
Kaiiod oadl to ouate of torallsai ooifBad n 
to PHO fcoebce 0 orHtot too. The aaouM of 
ooayeaodao nooivad by to PHO would bo io> 
doeod ID icfloei to 0001 of lervieot dat to PHO 
does aec ouune mpoodbiliiy to or top I o m 
oovcnic dn it provided by to otoiiod hsolib 
cweplia. 

AnodwTiinif loeoatidgliwbetortoBto- 
oped hetob ooR ploo will bovt to iffbl 10 hove 
tte lepdoos per.onnod by olher providus i/kii 

001 lodifiod with to ranmi' iid provider’s pcr> 
toniifiet. PicsiHr to PHO ii aouniiii viRo- 
oDy sU to fiik to to detosd pnpulsiioB, to 
PHO oeods ID ooBiidor oanfully to oisuap. 
don diet bsvc boea aade regordiag to doa» 
prsphioi sad hcaldi asadi of to oovorad populo- 
doe. 

la foocoi yoan, Of ptoddwi paia OHVO cspcH* 
aoee widi auaspad heahb an flatt, dwy an 
hscoininp bbr aophisdeaied la aaalyziap aid 
ovshiitinp payaaai ananpnnran aad are avro 
awsR of to ability or iaability of ouaapcd 


aionaped beshb oait pins snow Ibcir providcn 
10 oollaol aad keep tbiid paiiy iceovtrios, 
whenat others wU isquiR dut to iatonotioo 
bo fspQtod lad da iscovsiod iiaouat doAaad 
(sec Qaptcr S2). Oae scasidvt bsae is to po- 
aadii Kabiiily of s aaniped hcaldi SIR pin if a 
providir ooDsea ton MsdieiR bapprapriialy 
wbn oaotber canto aader to MedicaR sae> 
oadsiy payor nlas had priaaiy lopeosibiliiy. 
Uada to Rpsladoas of to HCF/b to Raa- 
apod beshb sir pin is kpilly iinesiiilli nd 
■ay be taesd a pay book to HCFA cvea If to 
poyBCM wn Roarod by da provider ad ibuui 
to kaowledps of to aanped bcsIA earo pin. 
Maasped hcahb caro plaas should iaebide s ooo- 
naei provisioo diastaiiap to Ktolhy ■ to 
provider hi tosokeumdsnfr 
Aaedar tons dat should be sddRsssd bi to 
eeonei is to itvpeasibiliiy of to Baaiped 
heallb oaR pin ■ s laeoadiiy ciliicr if to pro- 
vider bills to priaaqf esnisr n sasouR picaicr 
tbn da aia o u R da provider would bsvo to* 
esivad boa to aansped bcakb ears pin. Prom 
to aaaiped boalib osr pin's panpaciivt, k 
willwaaseeaM proviaoo Rboidop tts Baa. 
aped heslib cor pin of ny payaan Rspoosi- 
bkity if to proi ^ hu nesivud si lean to 
asBouai das he or to would hove ban aadiled 
to under too ■aaapsd beolto eiro plsw^rovider 
oooBaeL 


ksd. A prowiap aumberof eoaoaea aro bsiap 
■arpntiiwil ia ttpht of to ocaal vobnao of pa- 
dean toot a aaaipsd beolto eat pin is able to 
dekvor so to p rovid er . Conaaea aro aln aow 
kepmaiap to iDow volaae to a toaor affieedap 

Some of to payBen-Rlaaod lissss dat 
tooOld be iddnsaad ia a eaooaei SR as fcUows: 
Wha if acfviess SR provided to a pcRoo who Is 
nleaperolipibletoi a re lhM B tT WboiiftoR- 
Isei SR provided to a anarnrnnse who obtanad 
isrviecs by usiap n carelloc's atotabcisbip 
■rd? Wbo bos to icspoasibiliiy to panue driid 
pny Roov ei i u ? Wbat aro to aed« nqubw 
■eats vtoa to ao tiRsp oos i bk pany (lads out 
about a potcoiia] third pony rseovety? Some 


SoM-Baitoan ito No Balaaco MBiap 


Vktoilly all provider coonen ceotais a 
hold^onnliae claae, aader w b i rt i toe provider 
apses Bot to sue or aaaen ny daias apaiati to 
oaroUn fee lervieas oovsred aader toe oounact, 
ovn if toe Masped bcabb caR pin baeomes 
laaoivuR or fails tosaaet to oWipiiinnt A ao 
boisfuir billiap doaro is stoular (sad any be 
■sad eyaoayaiouily) nd ntn dai a provider 
nay aM biliaR bill a anaber tor ny payiaeu 
•wad by to plaa. lopsnllier of to r inn tor 
■aapayneoi; toe provider any bill toe toember 
tor ny a a e uw Ito to nintito Is lequiied to 
psy, sueb to eopsyroem or eoiasuRnce, or far 
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Mvioev Ml eestffsd sadfs sdHdule af 

MM depatMOB (ar ate ifeaeiai hsviaf 
■iMqr ovaniihi la ddi aaea) adll Mi appMM 
pnridar fam vMtow iateiM af a hal^ 
humku tiMM ccteaiai ipacMc laagaaia. 
HCFA alio has a)np>id larnmnwadiil andd 
hold-handiB taaiaagi lyplicshfc la fcdgaBy 
teUM HMOa te aw ^ paaea d hy Aa Na- 



havidw aaaaicli amSy aaaiiia a lauviuM 
aotiai te *1 aMaagad haahb can piM aad the 
provider havt h iadcpcadeai eoanacBMl tr* 
r a ai en aa t The pwpoaa of te-arovisoa is la 
laftasM n arni a a tedB provider aarvas as M 
impliiyar of as auBagad health care plaa. The 
laasoa is te. aadar Aa kgal ifeaoiy of laapoa. 
deal saparior, ibe Baoagad baaldi can plaa 
•euld aaaooaBieaUy he Habk to dk aagligan 
m of hs caaptoyaag Mtei^ BMiiaged haahb 
aart piaai taqseatly taciada a proviiioB nch as 
this ia ifaair provider aaomcis, H hat Uaiiied 
value, ta a lawaat agaiaat die BMaaged beallb 
aari plaa by m aareUaa aUegiag aulpiactica, 
Me ooan is likely 10 discgaid sacb laaguage and 
la fbeai oa die itlaiiaoihip batanea die aua- 
aged baaldi aaro plaa aad die pro vi der aad die 
auaaer ia afbicb to aauaged haahh aara plan 
lapmeai e d to provider ia avaluadag adwber 
to roaaagad baahh aaro plaa sboald be vicari- 
ously liable. 

A iclarod diaae ba^Mody aaad la pnvidar 
coBcncii MiM tfut coBttiMd is tbt 

agmiwia ibd be acanffucd m laguba physi- 
ciaaslota BiBBninid My p wca dufi ereBiBaaef 
daaU a aai te pbysiete deaaa profassioaally 
taappropriata. This clause is iaiaate ia pan, to 
affte te to ■iBiged bealib eire ptaa is aoi 
Mgaged ia to piaciiee of BHdiciBa, aa activity 
te to BMaaged baaldi can plan aaay aoi be 
pataiitted la parfom. Aaoibcr raasoa to tos 
clause is to preiaci to aunagad baaIdKaia plan 
ten liabil^ arisiai fron a provider's Mgti* 


ttoafftea 

Maay paovidar eerancM Bte te toHqr 
cite pato IB aaa te aaoM of to ate. Ito b 
doM <9 Maadiyieg to cbcuaiMaeai la Blick 
toparqf'aaaiMBayoraMyaeihcaMlCka. 
■an rlMBir imt iWnn to aiini|iitlailii imi 
^^ tod^iaw to aaae af to provito to 

topadMBcdtopiilieipaiwgpn«Mcn.Otop. 
•iac, to party roads to rrriBM approval of to 
ate party. The aaeipplics act a^ to to MBS 
hat aba to any lynM BadcBMrii, aad aoviro 
■te of te aadiy. Tbaroaaagad haahbeMC|lro 
and to provider trin waat 10 aaroac te pnpri. 
tttry iatenatioa is protesd. The ooanei 
abould laquba te to p rovider hiep aD Wbr- 
■ladoo abM to maaagad Bcahh care pla cea. 
fidaodat aad prohibit to aae of to iafaBMbea 
for any enavedhva puipoaa after to eaooaci b 
aanuBaied. With roetoal groaps ftagnaady 
niicbiag aHagsd cart afliliadoas. due pra■^ 
tiOB b bateiaBi IB the aMBaged heahh eat 
plaa. 


Mv-.>sroi_-^ 

rwnxMMB 


The BMaaged health care plaa arodi k tasaa 
that it b advisad of a anaber of iaqroiiaB 
changes te aflaet to abaiiy of to previda M 
aMeibborbaroeiwaeiaalabligaiio«.Thaeaa. 
•act teitd Maadfy to tafbnaatioa te aeadi 
10 be aoarryod la to ■aaaged beallb care ptaa 
aodtodaieftuaiesitarpnvidiagteiatoMa' 
doB. For easrople, a physieiaB Bugbi be inguirad 
laaoiify a ategad health taro ptaa «ite 5 
days ppoa bai er ampeasiea of hb erberlbaae 
or aardficaticB, baa cr rciirictioa of AiO aedro 
adadBiag privileges M aay boapiial. or iasonoa 
of aay toaMi darges brought by a g it v aiia ta t 
agency. Ahboagb apecifle cveau teiid be 
UaadM b to eeoaact, a broad eaieb^O cat- 
egory abould also be bchided, neb as an evrai 

dMi. if ro w a inrd , vrould aialariatly bnpair to 

provider's ability 10 perfianto date wder to 
coBoan. The aooaact should laquiic butiediaie 
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aodficuioa if dm povider ii naOMasd aidtr 
ttcMedicacerMedicaidprafnnt.ifdMMB- 
«|edcaitot|aiilzitieBUeoimed«gvbhapm- 
vide who has beta lan ct io i wd. 

■ay no iMier be eli|ible le aetiee Mediciw 
mi Mf di ce i d (bndt. 

fa • hoepial cennct, da eonaiaaediai pa- 
would be wbea da boepiul adtei 
ftoiB » chiage dal »aari«lly lapoln la ibtUiy 
a provide anfiea w if eedou it akca ((liBa h 
aterdinf ccnifieatiou. Heaiiet. or fedeal 
apeacks a privac eeeadiling bodies. 


fawm ic e proviiioai ia co BB i cu aa fairly 
aii p hrforw sf t The obli|idaa is da conriei 
aoy be for both profcoiooil bibibiy eovenie 
■d feneal liabilily eovcii|C. Ibe aaaaied 
bcelth eia plaa eons (0 eatua dat da provider 
las icaourcci a pay far aay cveoaaliiy. The 
fOBBaet will aau panicula hauraiice bDiu. 
provide lha da hmin will be se fatdi ia a aepa* 
aa anacbmen. or have b if a da maia^ 
bcalib eae plan a ipecify. A boipial apreeineat 
aiy require oidy dai da iuniu be eonmean- 
aa with liniti cwwaiiwd ia policaa of aiinilar 
beapiab ia fae aia. faoa tte aaaaped bealdi 
cac orpaniaatioa's p e re pectivc. h will pabaUy 
want a ipccific req uiwn i en r a easure adequate 
kvels of iasutaaoe. There also faould be a provi. 
doo mquirioi da provider to notify da ataa* 
aged bealdi care pin of aay aoiiricaiioo of eat- 
oallatiooa of da policy. Aaotber needed 
■odficatioo ia a physician oonieu ia BodficaiiOB 
•f aay realpraeiicc elaiau. 

Croaa-uidenmificaiion proviaioai, ia wbicb 
each party iadeataifies da odar far daraifca 
anted by da odar party, arc oo mn o n ia eoa. 
•actt. One wcakaeai of fae efatiae is dui aoaa 
profeaiianal iiibility eanien will not pay far 
deinu arisint from daie daaaet breaute of 
•acnl cxchiaiom in dair policies far eoaiiac. 
kal claims. Although these clauses are ftc- 
qaeady used, diis limitation and da fact that a 
povider should still be liable far his or her aegli- 


geai acta saggeat that dtese fatdcaudfieatiOB 
clausa are ant aaarniial. 


^ha asoioa of moat e warect a Idiadiia da 
term of da coBBaet and da iinn of aay sabae- 
queai jcanBael reaewala. kdaay oatwaBs have 
UBlnmaiic renewal provi si o M If no pany aare* 
daa ha li^ 10 andnaa. Both maaaged health 
care plans aad providers should give careful 
daugfa to da liagdi cf da coaaaa and fae re* 
ucwal p a t ied t. 

Some eoninea give s right of sttspeasioo to 
da tncnigcd health care plan, fa saapeatioo. da 
ootnact eeadauct, but fae provider loaa spe- 
cifie lights. Fa caatnple. if a p o v i d et fails id 
fallow adliaatioB review protein a apecified 
■umber of data, the piwvida will aa be as- 
signed new HMO memben or pe faeps will r. 
ocive a raduetioa in da emooH paymem. The 
advantage of a suspension pro v isi on is dot teal 
leniaaaiiaa of a coninct might ba ceomcipro. 
duedve far the managed health care plan, but a 
au ^B sioe might be saWieicady punitive to per- 
auade da provida ID haprovc. 

Tentiiiaticn proviswaa fall ialD two eatego- 
rtes: tecmioaliDD wiibDul eaunt. aad asmhiation 
with cause. The value ef baving a proviaioo that 
allows da mcnaged health care piin m armiaate 
without cause is dat the mcaaged beahb care 
plan aeed DM defend a challenge by da provider 
oa da aubatendve laue of whedar fae grounds 
were aat. A Kbday period is fairly eeramon. If 
da aanaged health care plan bu the right 
to lerminaa withooi cause, haqaeady da pro- 
trida will also be givea dat rigfa A legulatory 
faauc ID be aware of ia faa some aaa laws re- 
qure providers m eondeue id provide services 
far a specified period of dine alia facir contract 
hm armhaicd. Them l a q n irenami relate m the 
ama's lequacnants far ite aanaged health care 
plan w bm pmeedons agaiast lasoivcacy aad 
have ID be reflected ia da oonoact 

Tenninations with cause allow da health plan 
Id Icnninate faster and ihould be used in sinia- 
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(ioaiwhcRtfKfflui|«dhetlttenplaa«di imann wiO ht pretactad ii Ac «vat ki 
MactqcicUy.TheeaemciBiihiaMbliAMO coaBid i* MBCiMd. 


tioa Bd aete fct miaMiaa wiAii • XMqr 
period. May eooBM five ctafair paqr « paled 
of dmt ACM* ay aaaal «iol«im TMi dac 
period. ihhoBib acM A da aaciid hahk 
cacpIaifilhaillecadlyviolaadAeMno- 
meai, cacadi Ae period of dae A wbiek h ca 
aaioae Ae ooBCia. Otoade far mminetla 
Ar ceae aoy be eoepcaia a iceaMia of t 
liccaac, leu of hoapiiol privUcfco, futaa a 
aoei eecradHoda ood ca derid elap nArla* 
neoB, friliR A provide aatviou A anHaa A 
0 profe uA eolly ooe ep reb le aaar, ad ichal 
A aoopi a arnAnrA A da conear ogee- 
BeaLAfeanlcAoueheeDoveforAnBac- 
da If Ae provider aka aay adoa a aoku 
(ny enaaoeaiea Aa ad ei aia a coold 
Ae eoofideae of CBoUoa A Ae 
quality of eat provided by da aaBOfod healA 
cat ptaa. Ibie Aai eUua bu baa variably A- 
apiua d by bealA plau aad bu baa Ae aab- 
ject of aoae aaa ic|uladoa. Tbe dauK abould 
aitkc dea Aa a phytkia A Aa A atakc a«di> 
eel —ewwimee.tfi.M,* ^ jg AU A dtapOT* 
a(ctbeplaa. 

Tbe i au a ' -t AaM ba dca Aa a provider, 
apa Btndaaiioa, A loquoad A eooperaa A Ac 
ordcriy masfa of aaioUa eaic, Acladiai 
raea^ A oAa p ror i d ere . Tbc provide ala 
abaM ceepera e A icaolviai aay AHtara H- 
aally. Ae provide abaM eoo tiaa A IMA 
aarvAuadtAeaervieubciaiiaderedAta- 
toUeu aro eoaopka e Ac aaaaaicd hethb cart 
pla ba Aodc appropriaa proviiiou fa to- 
oAe provide A aaaaau Aa tapooaibiliiy. Iba 
cooBui abould ala be dee Aa Ae proiM A 
aodilad A tw^orAa Ibr pcrfetAiaf Aca 

A •aanL AO UbA eeoaidcraia ha baa 
giva A prcparioi fe c a rnet Arndaadoae. 
Wba Ac provide aad the aataiad bahb can 
pla are Au a oeo a act. Sola AapA A fiva 
A whe will eeev tvba the ce a eaet aadt. Of- 
aa rtladeiuhipt cod aerlmoiiiewly. and h A A 
boA parlia' bad Arcrcil A eooaide bow AaA 



A>>m ato lrufo daaa icbcvu a pony of A 
apea rit eliiy if a avea ooeata heyoM Ac» 
M A a provide camel, dda Aetaaa A aa 
bkdy A aria if Ac provide A a kape ahk A 
provide larvieea. A eeaaidciiai |bnr aMa 
dauaea Ae parda aaad A dadiganb be ro a n 
cveote the aa bayoad a poriy'a cooiiel ad 
Aoa ihai dAadvarait a peiy Aa hr whAfe Ac 
party ibeuld Hill A obliplad A petaA Ae 
oeattat'e ir AarihiliA i 
A dMia of law provieia idcadSa Ac Aw 
Ah will apply A Ae avta of a dupoie. AAa a 
vidada M pobde policy A Ae Hatt A qneadat 
0 ceort will apply Ae e | ia d a p a Aw. ha- 
qocniy, Awyet drift ooiancA aaA| Aa am A 
ttKir efaest is IoCSIMI wiChOQt CBBBdff* 
tala of Ae advaataia aad dnadvaaiaia cf Ac 
aoderiyiai Aw. A pnrvide eeaeactt obert Ac 
aaoiied hcalA cec pla aod Ae provide at 
Acaed A Ac taae HOK. Au cAua Ae AA 


A aarpe cAaa epaeifla AH aaly Ac ba- 
pape A dH apncaaa Aall eoaadaa Ae cao- 
mci. Socb a dear provaau a party ftta Hp- 
Ap Ah oral oeaveiadoa e oAe docna 
aa Acluded A die ooame aodiiy Ac 

A provAia tnowAp e aa alAwAp pardB 
a aaaip due lipbn A Aaqgcady AcAdad A 
a oa a a m h a l de eoiancii aally piotaiAi a 

peovideftoaouipBiaplaiiphaaBdeteea- 
mcL Sobs eoBBtea Hc eiba a Ae lipA of Ac 
aHBapad baalA cart pla A anipn Ae ooeata. 
Pilrato would allow Ae aaaaped bealA cee 

pla A aadpa Ae eoaeacL Aa opda A A aDa 
Ae naeaped hcabb cart pla A aidpn Ae ea 
ma aaly A a iffilim « a I 

eeca of Ae provide. 
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A due idtatUyim hew At ceaBM sB be 
■nended iiiliiiow dmyt tachided h a pnvMw 
coatncL A ceotnel wflt ftaqmiljF fhn ihc 
landed bciM) evt Ae nOMOil ii|hll» 
fwtemi Ae ecBdiei ihecai m et^Ktioa hf Ac 
pevidcr. Ihit pnccdHC it nccuMy whea Ac 
Antgcd hcctah eat pin bn • iHie dnwtdcr 
fcad nd b it tdmiaiiaundy Aific^ A ebitia 
Ac titaiunt ef aO da previdca. 

A nvcnUliqr ebnite cUsm Ae caamet A 
ceaAaA If a aeon iavaliAAt a peniaa af Ae 
eoaaaet Hit it a eenaaea pnaitiea A a aaa- 
•aet, Ak b A aalikaljr Aai Ac paoblia will 
aria. 

Ceaaiait abo act ftiA a aattoc AAAiaasc 
IdeMi^nai bow aobcA are ptavidad A paitwt 
aad A wbooL ibe awaacr A wbicb andet A 
provided A Aaorul Ifaaobeeiaquii^dMl 
Ac co mnwnift i i oa be ceavored by aanlficd 
Atil wiA rean naeipi AAieaBd. aa atatnHivc 
Ana of dcliveiy A aM valid. hRiA tfaould eea- 
aidcr wbai A ad a i iaA aa l ivtiy Aitibb before 
aiMeiag oa haw aodcc will be givta. 


•oA ptnAa atad A ceafina Aai Ac pankt 
Ucadfled A Ae bafiaabA of Ae eoeaaei are Ae 
paitAtAHti|aAceeeactetAlte.ifacaipsre- 
daa A aae af Ae panAt, Ae tIpiaiBiy aacA A 
be asAatAtd aa babalf af Ae caepere i Aa A 


OONCLUnON 

The providtr aaBBaci Alclitiibiii Ae Aaedt- 
Aoa fee Ac awikAl idatieBibip betwaaa Ae 
aMaapad bcahb care plaa aad Ac provider. 
A gaei eeaaiel A wall aepaind tad eharly 
wiiaea tad taaanAly lafltctt Ae Adi iaAMioai 
af Ae panitt. b Aal^ tad lavlewiiA pwidet 
eaeaaeia. Ac aaauAad baabb care pita aad Ae 
providei aaad A beep b aaad AcA abjiaedvo 
b taariap Ae lalarinnAlp, Ae lAadaathip of 
AA caattaat A aibtr ptavidee aeanaatt aad 
ay e aa ia aB . aad ip pl ica b A mabAqr anuba- 
Bieait. 
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Chairman THOMAS. Do we have the next speedreader coming on? 
[Laughter.] 

Mr. Stocker. 

STATEMENT OF JOEL STOCKER, SHAREHOLDER, GREENBERG 
TRAURIG, MIAMI, FLORIDA 

Mr. Stocker. Mr. Chairman, I am Joel Stocker. I am a lawyer 
and shareholder with Greenberg Traurig. Greenberg Traurig is a 
law firm with 270 lawyers in Florida, New York, and Washington. 

I have practiced for over 20 years, concentrating on health care 
transactions and regulations. I have negotiated and defended con- 
tracts on behalf of individual physicians, hospitals managed care 
companies and group practices, including for-profit and nonprofit 
entities. 

Today, my written testimony focuses on contract terms, various 
relationships between physicians and physicians’ managed care 
companies and hospitals. Today, I will center my oral testimony on 
two key points. 

First, I urge you to focus on the purposes of contract terms and 
on the importance of the business matters they protect. Contracts 
between physicians and purchasers of physicians’ services contain 
many terms that could be interpreted to impact physician-patient 
communication. However, these terms are designed to protect busi- 
ness interests: HMOs are concerned that physicians will convince 
patients to switch HMOs in order to further the physician’s 
economic interests. 

Second, this legislation broadly defines a physician-patient com- 
munication and, at least, in my opinion, it will have unintended 
consequences, impacting business interest provisions as well as 
medical care communications. Physicians today contract with var- 
ious entities, hospitals, group practices, physician networks, and 
managed care companies. Attached to my written testimony is a 
chart describing these contracts. 

While physician agreements with different entities contain many 
differences, they are similar in several respects. The physician is 
required to provide professional services, but also has obligations 
to the entity contracting with the physicians. The following are con- 
tract term basics: Provisions requiring the delivery of physicians’ 
services; the physician is required to provide services according to 
the rules and ethics of the physician’s profession; provisions on the 
scope and price of services; provisions regarding the term of the 
contract and its termination; provisions requiring compliance with 
quality and other regulations, and provisions protecting the busi- 
ness interests of both parties. 

Because it is the physician who develops a direct personal rela- 
tionship with the patient, the physician often has the ability to in- 
fluence health care purchasing decisions. This ability to influence 
decisionmaking is sometimes exercised for medical reasons, but 
also has been used for personal gain. 

Examples include a physician who wants to leave a group prac- 
tice for a better offer or who has a better contract opportunity with 
a different managed care company. Consequently, the managed 
care entity, network, or group practice will include a business in- 



50 


terest protection provision that restricts a physician’s ability to 
move to one plan or location and take away patients. 

Combining professional and business obligations sometimes cre- 
ates tension in a business relationship. However, in my experience, 
it is generally understood that physicians must exercise their pro- 
fessional medical judgment in providing health care services. They 
must abide by the rules of their profession. Parties to these con- 
tracts generally understand and abide by that principle. However, 
as Congress examines contract terms and provider relationships, it 
is important to distinguish between communication about business 
relationships and communications about medical care. 

I personally have never seen a term in a contract that restricts 
communications applied to medical care options. That is not to say 
that examples do not exist. However, these provisions are generally 
written to protect business interests and are applied in that way. 

Let me describe a few provisions that I consider business interest 
terms of a contract. They include noncompetes, antidisparagement 
and confidentiality of business information. Such terms include re- 
strictions on disparagement in the solicitation of members. Group 
practices, managed care companies and networks attract patients 
to their groups, plans and networks and want to protect these rela- 
tionships. For that reason, they include similar provisions in their 
agreements with physicians. These provisions are developed to 
keep physicians from aggressively discrediting the managed care 
companies and moving large numbers of patients to other plans. 

Confidentiality provisions protect managed care companies, 
groups and networks from having other companies and providers 
know what they pay for their services. It protects their member 
lists and it protects their unique methods of doing business. These 
terms are generally not directed at controlling the flow of medical 
information between doctor and patient. 

Medical care is changing and physician agreements are’ also 
changing. Sometimes changes have positive and negative results. 
The doctor-patient relationship is probably not as intimate as it 
once was and it is certainly not as unfettered. The decision before 
you is whether this competitive health care market calls for more 
Federal regulation or whether the market, bound by professional 
ethics, malpractice considerations, accreditation requirements, cus- 
tomer satisfaction and the good faith of professionals is enough to 
prevent significant abuse. 

Thank you. 

[The prepared statement and attachments follow;] 
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STATEMENT OF JOEL STOCKER 
on behalf of 
GREENBERG TRAURIG 


Introduction 

Mr. Chairman, I am ^oel Stocker, a lawyer and shareholder with Greenberg, Traurig. 
Greenberg Trauiif ' firm with over 270 lasers in Miami, West Palm Beach, 

Orlando, Ft Lauderdale, Tallahassee, New York City, and Washington, D.C I am a heal 
care lawyer and have practiced for over 20 years, concentrating in health care transactions 
and regulation. I have negotiated and defended contracts on behalf of individual physicians, 
hospitals, managed care companies, and group practices including both for-profit and non- 
profit entities. My eiqierience enables me to provide members of the Committee with an 
understanding of the rapidly changing health care environment, the growth of contracting 
between various providers and entities, and some of the practical considerations of provider 
relationships. 

When I started practicing law the doctor-patient relationship was much simpler. Most 
health care plans were indemnity products where physicians were paid their (barges, and 
where patients were responsible for high co-payments and deductibles. In an indemnity 
plan, the patients znak^ a claim on an insurance policy and the physician has no 
relationship to the insurer. 

Then premiums began to rise. Employers found it increasingly difficult to pay for the cost 
of headth care, and began to offer managed care plans to their employees. Managed care 
typically involves employed or contracted physician services where physicians have a direct 
or indirect contractual relationship with a managed care company. 

Change has also occurred in the way physicians practice medicine. Physicians are 
increasingly employed by either other physicians, physician service companies, hospitals or 
managed care companies Physician contract relationships with these entities deal with many 
of the same issues that exist in the managed care contracting arena. 

The health care system has changed, and the role of physicians in supervising and defining 
health care services for patients is evolving. Physicians no longer make independent 
decisions regarding the care for a patients without considering of the price of the care. 
Patients now select physicians not only based on reputation of that individual physician, but 
also on the reputation of the physician group and the health plan network. Physicians are 
often employees with employment contracts; are joined with other physicians in a network 
or group practice; or have multiple contractual relationships with a variety of health care 
plans. As a result of these changes, the contractual relationship between physician and 
those to whom they provide services has become increasingly important. Through those 
contract relationships, decisions on how, when, and where health care is provided is shared 
between the patients, the physician and the contract entity. 

Today, my testimony will describe various types of contracts, including an examination of 
contract terms, when they are used, and the impact they have on medical care for patients. 
I will center my discussion on four key points: 

(1) Although there are several types of contracts that physicians have with managed care 
companies, physician group practices, physician networks, and hospitals the terms of 
the contracts tend to be siii^ar. 

(2) Many of the contract terms between physicians and these other entities relate to 
business matters, not to physician - patients communications. 

(3) Most of the business contract terms are designed to protect against a physician taking 
or moving a block of patients for economic, not medical reasons. 

(4) Medical decision making is governed by ethics, state licensing, accrediting bodies, 
medical liability, and customer satisfaction. 
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Relationship to Patients 

Physicians today contract with various entities: hospitals, group practices, physician 
.etw'c ' 3 , and/or managed care companies.' These entities are modeled in various fashions: 

Group Practice/Physician Company 

These entities provide physician services, generally by hiring physicians. The entities then 
contract with managed care companies, IPAs and other Service Provider Networks to 
provide physician services. Physicians contract with these entities either as employees or 
independent contractors. Although a physician may have an ownership interest in one of 
these entities, inaeasingly, they are large companies that emplc^ physicians. 

IPAs/Networks 

These are entities that contract with physicians and physician companies to provide services 
throughout a geographic area. These companies may be physician, hospital, or investor 
owned. While some such entities are single specialQf providers, (e.g. surgical EPA), many 
provide comprehensive services in wide geographic areas, contracting with multiple managed 
care plans. They often contain their own credentialing, utilization review/quality assurance, 
provider and member relations functions, and claims administration functions. 

These large scale entities often resemble managed care companies, without the marketing 
and regulatory compliance functions (they rely on the managed care company for those 
services). By not being directly competitive with managed care companies, they are able to 
sell their services to multiple managed care services (often for a percentage of the managed 
care company’s total premium). 

The IPA/network typically enters into provider contracts with physician groups, 
IPA/network agreements tend to be veiy much like physician provider agreements with 
managed care companies. This is because they ultimately sell services to managed care 
companies and also because they have s imilar business interest to protect; provider 
agreements typically contain non-competition, non-disparagement provisions, etc. These 
intermediary entities then contract with managed care companies, by providing physicians 
and services. 

Managed Care Companies 

Managed care companies, such as HMOs, EPOs, and PPOs, enter into provider agreements 
with physicians, physician groups, physician service companies, and IPAs/networks. These 
provider agreements enable managed care companies to provide physician and other health 
care goods and services to the public. Managed care companies are also able to control the 
price and quality of the services they render through the provider agreements. Managed 
care is different fi’om traditional indemnity or fee-for-service care. Managed care wntfols 
price through negotiated agreements. Such agreements set a contract price for services, and, 
ensure quality by selecting providers and monitoring the care provided. Managed care 
companies are regulated (typically on the State and Federal levels) and , consequently, 
provider agreements contain provisions to assure regulatory ormpliance. In addition, 
provider agreements contain t^ical business provisions. 

Inaeasingly, managed care companies prefer to contract with larger scale physician entities 
(group practices, practice companies, IPA/networks), rather than individual physicians. 
They do this for several reasons: 1) larger entities become involved in the care mamgement 
process and often share risk with ie managed care compare, 2) there is less mimiimtrative 
ojst in contracting with larger groups; and 3) by ^regating volume, better pridng for 
services can be negotiated, thereby lowering overall premium costs. 


' See Attachments 
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Contract Terms 

Physicians have a variety of relationships with these entities. Sometimes physicians are 
employed and provide their services to a single enti^ (physidan ' or r group 

practice); and sometimes they are independent contractors that have co^iracts with multiple 
managed care companies, hospitals, networks and/or IPAs. While there are a lot of 
differences between the Qpes of contracts that are underwritten, they all cover certain basic 
contract terms. 

Scope and Price of Services 

These contract sections describe the services the physician is responsible for and how much 
the physidan is paid. There is a greater variety in provisions governing the scope of services 
and the method of payment ^proaches vary depending on the structure of the provider 
network and the capabilities and objectives of the patties. We are seeing creative 
approaches to these issues being proposed by both physidan groups and managed care 
companies. These approaches often indude bundling services (physidan, hospital and other 
services) and risk sharing. 

Term and Termination 

These contrad provisions set forth the duration of the agreement and the conditions under 
which the agreement can be terminated. Some agreements contain no set term - they are 
terminable at will. However, others contain a term of one or more years. Early termination 
covers such issues as material breach, loss of license, etc. 

Protection of Business Interests 

These provisions protect the relationship of the contracting party with the physician. 
Generally, the contracting party, rather than the physidan, is responsible for obtaining the 
patient For example; A patient is generally insured as a result of the marketing efforts of 
a managed care plan to an employer group. Because the physician develops a direct, 
personal relationship with a patient, the pl^idan often has the ability to influence health 
care purchasing decisions. This ability to influence decision making is sometimes exercised 
for medical, but has often been used for personal gain - the physidan wants to leave a group 
practice for a better offer or has a better contract opportunity with a different managed care 
company. Consequently, the contracting party (group practice, IFA, managed care company, 
etc.), includes contract provisions to restrict the pbysidan’s abili^ to move and take the 
patient. 

Quality, Regulatory Compliance and Other Issues 

Agreements contain a wide variety of requirements to ensure compliance with quality, 
licensing requirements, and other regulations. These terms vary depending upon the nature 
of the agreement For example, physician provider agreements between managed care 
companies and IPAs/networks gener^y contain numerous provisions to ensure quality and 
regulatory compliance. Physician employment agreements with hospitals often contain 
provisions regarding licensing and board certification. 

Similarities Between Agreements 

While physidan agreements with different types of entities contain many dissimilarities, they 
also are becoming remarkably similar in certain respects: the physician is becoming more 
like other professionals that are emplr^ed by large enterprises, such as large scale law, 
accounting and engineering firms. The physidan contirmes to provide professional services 
(and is bound 1^ the ethics and rules of the physidan’s profession), but also has obligations 
with which the physician contracts. The entity retaining the physidan has developed a 
business, and business relationships with third parties (consumers and other purchasers of 
health care services) and has an interest in protecting those relationships. 
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Professional and business obligations sometimes create tension in a business relationship. 
However, in my experience, it is generally understood that physicians must abide by the 
constraints of ^ir profession and with community standards of care. The business that 
contracts with time respects and support' *' 's not '‘7 say that problems don’t exist, but 
th^ are the reception rather than the nuc. 

Current legislation Congress focuses on contract terms that protect the business 
relationship and terms that describe termination of contractual agreements. More 
specifically, the legislative focus is on health plans and contracts with providers. The 
following describes how contract terms among Ae variety of contracts work in practice. 

Commimications between Patient and Physician 

As Congress examines contract terms and provider relationships, it is important to 
distinguish between communication about business relationships and commum'cations about 
medical care. I have never seen a term that restricts communication with respect to medical 
care options. While there are some examples of communication restrictions, they are 
generally not used in the context of medical care options. There are clauses, however, that 
are written to protect business interests. 

Contract Terms Protecting Business Interests 

There are a variety of contract provisions that are used to protect the business of the group 
practice, managed care company, or hospital network, ^ovisions include non-competes, 
anti-disparagement, and confidentiality of business information. 

Managed care companies often include restrictions on disparagement and solicitation of 
members. Managed care companies and networks attract employers and patients to their 
plans and networks, and have an interest in protecting these relationships. Managed care 
companies use these provisions to keep physicians from moving large numbers of patients 
to other managed care companies, and fi-om aggressively discrediting their business or 
company. 

Managed care companies also use confidentiality provision that prohibit the disclosure of 
confidential infonnatioiL Such provisions are intended to protect information about the 
managed care company with respect to that company’s costs or fees to physicians, the 
company’s member lists, and information about the company’s business methods. 
Confidentiality provisions are not generally directed at controlling the flow of information 
between doctor and patients. 

In addition, some agreements contain provisions prohibiting a physician or physician network 
from entering into similar agreements with other managed care companies. In my 
experience, these provisions tend to be enforced only in egregious cases. 

These terms are enforced via threat of termination or legal proceedings. Physicians and 
group practices generally use non-competes and anti-disparagement clauses to protect the 
patient base and the reputation of the group. Whether we like it or not, these entities 
entering into agreements have become big businesses and the contracts involve millions of 
dollars. We should not think that these agreements focus on a particular patient’s 
relationship with that patients’ personal physician. 

Termination Clauses 

When relationships deteriorate, parties begin to think about contract termination. The 
issues range from getting out of a bad or undesirable relationship to what happens when the 
agreement is terminated. Commonly used concepts include the following; 

Termination without cause 

This allows a party to terminate an agreement for no reasoiL Generally the right to 
terminate without cause is mutual — either party can exercise it Physician 
employment agreements with group practices or physician service companies are 
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often terminable without cause. 

TetminaHon following the end of a term 

Agre'*' ; oftr ~ for a term of one or more years. The trend in managed care 
agreements is a one-year term. At the end of the term, either party can elect to 
renew, renegotiate or terminate the agreement This gives the parties the certainty 
of a one-year agreement, but the ability to move away from it if conditions change. 

Termination with cause 

This allows a party to terminate if the agreement is materially breached. Most 
contracts contain these provisions. Generally, a party can terminate an agreement 
”for cause* on limited, or without any, notice. Where a breach is curable, contracts 
often provide for a cure period. The breaching party corrects the problem and the 
contract continues. Where there is a major problem, such as endangerment to the 
safety of patients, agreements can gener^y be terminated immediately. 

Non-competition and confidentiality 

A non-compete term/clause will typically restrict a physician from practicing within 
a geographic area (1 mile to several counties) of the former employer for a period 
of time (one year to several years). The scope of these restrictions is often limited 
by state law. Non-competes and confidentiality provision often continue after the 
end of an agreement. However, sometimes non-compete provisions bind a party only 
in certain circumstances. For example, a non-compete may not bind a party if the 
other party has materially breached the agreement 

These types of continuing obligations appear in both employment and independent 
contractor agreements. The most restrictive provisions are often used by group practices 
and physician services companies. When a physician is terminated, the physician must leave 
the geographic area because of non-compete requirements, and must often resign medical 
staff privileges at the hospital. Physician groups and medical practice companies view their 
relationship by requiring physicians that they terminate to leave the patient behind. 

Managed care provider agreements may also use these types of continuing obligations. 
However, their use tends to be more limited than in the physician employment contract 

Medical Care Decisions 

Physician contracts also contain provisions that require the physician to abide by ethical 
standards, remain licensed, be board certified, etc. However, these provisions often mirror 
governmental and accrediting body requirements. They give the right to terminate the 
agreement if the physician fails to meet professional standards. A physician must continue 
to abide by professional standards and requirements: physicians, managed care companies, 
and the courts recognize this as an overriding principsd. Consequently, communications 
between doctors and patients are required to meet ethical standards. These communications 
are generally respected by those who contract for physician services. 

Medical care decisions are also influenced by malpractice litigation. Physicians are 
obligated to provide services that meet community standards of care, and physicians are 
legitimately focused on practicing defensive medicine. A physician’s obligation to practice 
according to community standards often influences decision making and will cause a 
physician to *do the right thing.* This may be a communication to a patient or a referral 
to a specialist In my experience, managed care companies will not *go after* a physician 
for making decisions according to conununity standards. Managed care companies may not 
cover the cost of service, but they will typically not *punish* the physician for making the 
communication or advocating for the patient 

Lastly, both physicians and the entities with whom they contract with are influenced by 
customer and public opinion of quality and service. In a competitive health care 
environment, no provider or managed care company wants to be known as a company that 
gives bad or inadequate care. Consumers and their employers increasingly make health care 
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purchasing decisions based upon publicly disclosed evaluations, accreditation ratings and 
adverse news reporting. These important factors tend to keep both physicians and especially 
managed care companies in checlL Without a good quality reputation, employers and their 
employees will simply choose another plan or another pl^ician. 

Conclusion 

Medical care is changing, and physician agreements are also changing. Sometimes, changes 
have both positive and negative results. The doctor-patient relationship is probably not as 
intimate as it was, and it certainly is not as unfettered. Many health care markets are 
moving in the direction of managed care provided by large scale organizations that contract 
with physicians. This is a firmly established trend. The issue before you is whether the 
situation calls for more federal regulation, or whether the market, as influenced 1^ 
professional ethics, malpractice considerations, accreditation requirements, customer 
satisfaction, and the good faith of professionals, can prevent significant abuse. 

Attachments 
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Chairman Thomas. Mr. Rust. 

STATEMENT OF MARK E. RUST, PARTNER, KAMENSKY AND 
RUBINSTEIN, CHICAGO, ILLINOIS 

Mr. Rust. Thank you, Mr. Chairman and Subcommittee Mem- 
bers. I am pleased to testify before you today and I commend the 
Subcommittee and Chairman Thomas for holding this important 
hearing on an issue of great concern to physicians and their pa- 
tients. 

My name is Mark Rust and I am a partner in the law firm of 
Kamensky and Rubinstein in Chicago and Lincoln Wood, Illinois. 
We represent some 3,000 physicians throughout the country, either 
individually or in groups. I might also add that, I am the former 
chair of the American Bar Association’s Medicine and Law Commit- 
tee, in the tort and insurance practice section. Accordingly, I have 
had the opportunity to review a wide variety of managed care ar- 
rangements. 

Mr. Chairman, the managed care contract, when running be- 
tween an MCO and an individual physician or a small physician 
group, is a virtual contact of adhesion. It is between two parties of 
grossly unequal bargaining power. Further, the contract is filled 
with arcane jargon. Physicians rarely ask their attorneys to review 
these agreements prior to signing them. They perceive that there 
is little likelihood that the MCO will be willing to change anything 
but the most minor items. In my experience, that expectation is 
reasonable. 

As a result, these agreements contain a variety of clauses to 
which most sophisticated commercial parties would never agree. I 
describe them more fully in my written statement in order to illus- 
trate why physicians are in no position to spot, much less negotiate 
out provisions that might negatively affect their patients. 

In addition to clauses that allow an MCO to terminate for a 
breach, such as a gag clause, virtually every such agreement with 
physicians has a clause that allows the MCO to terminate a physi- 
cian without explanation on short notice. Given the existence of the 
without-cause termination provisions, the relative rarity of the 
crude clause that gags the physician from fully communicating to 
his or her patient is not striking. The existence of a single such 
clause generates emotion in the physician community because it ar- 
ticulates what physicians perceive the be the unwritten policy of 
certain MCOs to punish those physicians who discuss with patients 
the economic limitations on their treatment options. 

Given the power virtually all plans have of terminating the phy- 
sician on 60-days notice for no reason, physicians fear the existence 
of a gag policy in each MCO relationship whether the ban is ex- 
plicit or implicit. Sometimes, such policies are explicit, though not 
nearly as bold as those that have recently been reported and that 
we have seen just a moment ago. 

One common example is the provision that forbids a physician 
from counseling a member to sign up with another plan. At first 
blush, this clause sounds commercially reasonable. Consider, how- 
ever, this dilemma. When a patient asks her physician whether the 
physician will be able to provide cutting edge cancer treatment in 
the event the tests show the patient has breast cancer, how should 
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the physician respond. If she tells her patient that the plan might 
not pay for such treatment, the patient will ask, which plan does 
pay? In that conversation the physician will likely breach her 
agreement with the MCO, because the net effect of her answer to 
her patient may be that the patient switches into another plan. 

Even when such a policy is not contained in an agreement, an 
MCO may mean such physician/patient communications reason 
enough to terminate the physician without cause. I believe the 
without cause termination provision was employed recently in one 
midwestern city to chill patient communications. The MCO ac- 
counted for approximately 25 to 30 percent of patients in the city. 
It decided unilaterally that it would switch all of its obstetricians 
and gynecologists from fee-for-service individualized capitation pay- 
ment. 

Most physicians do not feel they could afford to lose 30 percent 
of their practice. Even if they could, their loyalty to their patients 
prevented them from leaving the plan. But, many physicians in- 
formed their patients of the new compensation policy of the MCO. 
Because it was open enrollment season for most employers, the 
MCO began to notice an immediate loss of customers. 

In response, the MCO contacted many of those obstetricians and 
advised them that it could end the relationship shortly without 
having to state a reason. It appeared from my observation that the 
advice had its desired effect, the obstetricians discontinued discuss- 
ing the matter with patients. 

Nothing could be more appropriate than a physician fully disclos- 
ing to a patient that he or she now has a financial incentive to not 
treat rather than to treat. Nothing could be more appropriate than 
a gynecologist advising her patient in advance of a pregnancy that 
her plan provides only for a 24-hour stay at the hospital after labor 
and delivery. 

The commercial result of such communication, however, may be 
that the patient switches plans. In such an event, a physician 
should not fear retaliation and in case retaliation occurs, she 
should not be left on why it occurred. 

Physicians should not be exempt from the normal rules of con- 
tract, but written and unwritten policies, whether communicated 
directly to the physician or not that chill communication between 
physician and patient should be disfavored in the law. 

When patients are confused by the relentless news of new thera- 
pies and new methods of medical payment, they will inevitably try 
to sort these issues out by talking with the party they trust most, 
their physician. They should have that right. 

Thank you, Mr. Chairman. 

[The prepared statement follows:] 
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STATEMENT OF MARK E. RUST 
PARTNER, KAMENSKY & RUBINSTEIN 
CHICAGO . ILLI NOIS 
TO THE SUBCOMMITTEE ON HEALTH 
COMMITTEE ON WAYS AND MEANS 
UNITED STATES HOUSE OF REPRESENTATIONS 
RE: PATIENT RIGHT TO KNOW ACT OF 1996 
JULY 30, 1996 


MR. CHAIRMAN: 

My iiame is Mark E. Rust I am an attorney who concentrates his practice in health 
law, representing primarily physicians and physician groups throughout the midwest. I also 
am the former Chair of the American Bar Association’s Medicine and Law Committee of 
the Tort and Insurance Practice Section. In addition, I am a member of the Standing 
Committee on Legislation of the Illinois State Bar Association, which will be considering a 
measure similar to the one before the Subcommittee for recommendation to the Illinois 
legislature this fall. 

I am a partner in the law firm of Kamensky & Rubinstein in Chicago and 
Lincolnwood, Illinois. We represent some 3,000 physicians, either individually or in groups 
of varying size. Accordingly, I have had the opportunity to become quite familiar with a vide 
variety of managed care contracts and have gained an undeistanding of the difficulties 
physicians encounter under such contracts. I am pleased to have the opportunity to testify 
before you today about managed care contracting arrangements that have the effect of 
inhibiting physician-patient communications. I commend the Subcommittee and Chairman 
Thomas for holding this important hearing on an issue that is and has been of great concern 
to physicians and their patients. 

I understand that H.R. 2976 is intended to help resolve the so-called "gag clause" 
controversy in managed care/physician contracting. I would like to describe for the 
Committee why enactment and enforcement of laws banning the prohibition on free 
communication between physician and patient, whether those prohibitions are written or 
unwritten, is so important to physicians. As a preliminary matter, however, it may be helpful 
to explain the general nature of contracts between managed care organizations, which I will 
call MCOs, and physicians from the perspective of an attorney who represents physicians. 

The managed care contract, when running between an MCO and an individual 
physician or a sm^l physician group, is a virtual contract of adhesion. I am well aware that, 
because it is between two sophisticated parties, the contract is unlikely ever to be deemed 
a contract of adhesion as a matter of law. But in most other respects, it is. It is between 
two parties of grossly unequal bargaining power. With managed care penetration at an all 
time high and rising, most physicians can ill aSord to reject offers to join MCO plan panels. 
Further, the contract is filled with arcane jargon. Interpretation of the finer points of these 
agreements can be difficult for attorneys who do not specialize in health care law, and 
virtually impossible for physicians reading the agreement on their own. The non-price terms 
are rarely brought to the physician’s attention after execution. Accordingly, most such 
agreements remain in file drawers, unexamined, for years. 

Physicians rarely ask their attorneys to review these agreements prior to signing them. 
They perceive that it is not worth paying the fees associated with such reviews because there 
is liffie likelihood that the managed care organization will be willing to change anything but 
the most minor, ministerial items. In my experience, that expectation is reasonable. 
Further, most pl^icians do not have attorneys who understand a great deal about managed 
care. It follows that what little legal advice they do obtain is unhelpful. 

As a result, these agreements are filled with a variety of clauses that most reasonably 
sophisticated commercial parties would never agree to. Methods of payment are often 
stated to be at a certain rate, subject to change on little or no notice in the sole discretion 



64 


of the MCO. Physicians are required to abide by rules and regulations incorporated by 
reference and contained in a booklet that the physician never receives. Further, those rules 
are usually subject to change on little or no notice and violation of the rules are cause for 
material breach. Indemnity clauses are common. These clauses require the physician to pay 
all awards and costs associated with any liability suit brought against the MCO that was 
prompted by the physician’s alleged negligence. Physicians are unaware that their voluntaiy 
agreement to this clause will cause them to be held personally liable for the full amount of 
such awards and costs: malpractice insurance will not cover such voluntary obligations. 
Most agreements provide that in the event a pt^or fails to pay or goes bankrupt, the 
physician - who is already obligated to refrain from seeking payment from the patient - will 
simply asstune the loss on all such patients. 

I am well aware that this Committee is uninterested in the plight of physicians with 
respect to the commercial terms routinely forced on them by MCOs. I simply recount a 
handful of them here for your examination as background in e:q>laining why physicians are 
in no position to spot - much less negotiate out - provisions that mi^t negatively affect 
their patients, such as prohibitions or inhibitions on free communication with patients in 
written policy or in practice. 

But before I turn to that subject, let me desenbe a related subject It is the single 
most important non-fee related commercial term that most physicians understand in their 
agreements: the "without cause' termination provision. 

Virtually every managed care agreement with physicians has a clause that allows the 
managed care organization to terminate a physician wittout cause and without explanation 
on short notice. This clause appears to be reciprocal in the sense that the physician may 
also terminate on 60 or 90 dt^ notice, but usually the physician is prevented firom such 
termination if the MCX) is experiencing difficulty in replai^ him or her. Even without that 
restriction on the physician’s ability to terminate, the physician would be prevented ethically 
and under the common law from discontinuing seeing the patients covert under the MCX) 
in the event the MCO failed to pay and could not replace the physician. 

This clause is relevant to our discussion today on ”gag” policies even when those 
policies are not stated directly in the contract In most cases, the pl^sician lives in constant 
fear of being terminated without cause for the same reason he or she feels compelled to 
initially enter into the agreement many MCOs control a large market share of patients, and 
such a termination might overnight wipe out a large percentage of the physician’s practice. 
Worse, most MCO credentialing ^plications ask whether the physician has ever been 
terminated from a plan. An affirmative answer to this question can be fatal to the 
application. And since a without cause termination never requires an explanation by the 
terminating party, no explanation can be given for this blot on his or her career when the 
physician next applies to participate on an MCO panel. 

Given these facts, the relative rarity of the crude, overt clause that 'gags' the 
physician from fully and freely communicating to his or her patient is not striking. When 
such a clause is noted by investigators and held up to scrutiny in the press, as it has been 
in recent months, the question naturally arises: How common are such clauses? And: Ate 
they ever enforced? In my experience, the answers are: probably not very, and probably 
not ofteiL 

But the reason the existence of a single such clause generates such a groundswell of 
emotion in the physician community is that it perfectly articulates what ph^icians believe 
to be the real policy of certain unscrupulous, profit-driwn, market-share motivated MCOs: 
terminate those physicians who don’t 'play ball'. They believe MCOs will punish those 
physicians who fully discuss with patients the economic IWtations on their treatment options 
under their managed care plan. When combined with the option virtually all plans have of 
terminating the physician on 60 days notice without the necessity of providing a reason, 
physicians have go^ reason to fear the existence of a gag clause in each such MCO 
relationship, whether the ban is explicit or implicit 
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Sometimes, such clauses sss. explicit, though sot searfy as direct and bold as those 
that ha^ ret^ntiy been reported. For example, I would {wt the foUowing clause, which is 
fairly common, in the categoiy of *gag clause' berause of its cMing effect on 
communication between physician and patient; 

'During the term of this agreement, provider shall not advise or 
omnsel ai^ member to disenroU from the HMO, and will not 
directiy or indirectly solicit any member to enroll in ai^ other 
HMO or PPO or simflar healA care service plan or insurance 
program.” 

At first blush, this clause sounds commercially reasonable to one not sensitive to the 
plq>sician-patient relationship. Naturally, the HMO wishes to protect what it perceives to 
be an economic property interest in its patients. In otmsideration for allowing the pl^skian 
to intrude into the relationship it maintains with those patients, it desires to prevent her 
from providing any advice to the patient that would have the effect, directly or indirectly, 
of causing that patient to switch out of the HMO and into a standard indemnity insurance 
plan. 


It sounds reasonable, that k, until you consider the predicament of a physician at the 
conclusion of her patient examination. When the patient asks her whether she will be able 
to provide cutting edge cancer treatment in the event that tests show the patient has breast 
cancer, how do you suppose the physician will respond? 

If the physician answers fully - that the patient’s plan might not pay for such leading 
edge treatment - the conversation will logically progress to plans or programs that would. 
In that conversation, the physician will likely materially breach her agreement with the 
MCO, because the net effect of her answer to the question may be that the patient switches 
into an indemnity or other plan to be sure of coverage in the future. In short, the physician 
may have effectively counseled the patient to disenroU from the HMO 

Despite its otherwise commercially reasonable appearance, this clause prohibiting 
such free communication between physician and patient is unreasonable in practice when 
applied to the relationship between patient and physician. No party to this agreement 
should have a proprietary interest in a human being ~ the patient - foat is subject to the 
application of commercial law. The MCO is first and foremost an insurer. The patient has 
simply chosen it to manage the provision of care and provide coverage, as inexpensively as 
possible, from the risk of loss associated with that care. 

Neither does the physician have a proprietary interest in the patient The physician 
does, however, have duties to the patient that are weU settled in law and provide the 
foundation of what we refer to as the physician-patient relationship. The physician has the 
duly to diagnose and recommend a course of treatment to the patient The physician has 
the duty fo treat and not abandon the patient And she has tte duty to fulfy inform her 
patient free of commercial concerns, of aU relevant treatment options. 

Even when such a clause is not contained in an agreement an MCO may deem the 
physician-patient communication descnbed above, which results in a patient leaving the 
MCO’s plan, as reason enough to terminate the physician "without cause". In the past 24 
months I have witnessed many occasions of physician cUents terminated without cause and 
without explanation. In e^h case the physician suspects that the termination h the result 
of over-aggressive patient advocacy, but it is impossible to test the theoiy because no 
eiqilanation need be given. 

It is virtually impossible to bring an action against the MCO to discover the reason 
for the termination under the current state of the law. In one freak circumstance, where we 
were able to properly threaten an action because of a unique set of f^ts, the MC^ relentod 
and provided the reason for the terminatioa The physician had apparently been unhappy 
with the processing of patient claims and the MCO feared he was discussing the subject with 
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patients. The MCO acknowledged that it, like other MCOs, terminate only when a provider 
no longer meets their selection and retention criteria, which are extra-contractual and not 
shared with the physician or the public. In this case, ^patently, the retention guidelines 
called for the dismissal of physicians who complained too loudly about claims processing for 
fear they may share their frustrations with their patients. 

I have also been involved recently in a situation where the Vithout cause" 
termination provision was employed to chill patient communications that a plan thought was 
injurious to its commercial health. This indent occurred in a midwestem city of significant 
size. A managed care organization that accounted for approximately 25%-30% of patients 
in the city decided unilaterally that it would switch all of its obstetrician and gynecologist 
providers from fee-for-service to capitation payment The payment was to be provided to 
each obstetrician and gynecologist individually, rather than through a legitimate network that 
could accept actuarial risk. (As you are no doubt aware, capitation is a single payment, per 
member per month, made to a provider to cover all services required by a patient population 
in a given month. If services provided are few, the provider makes more money. If services 
are great, he loses.) 

Most physicians did not feel they could afford to lose 30% of their practice. Even 
if they could, their loyalty to their obstetrical patients prevented them from doing so. As 
a result, most continu^ to be providers. But many ph^icians fully informed their patients 
of the new compensation policy of the MCO. 

Because it was open enrollment season for most employers at that time, and because 
women inevitably drive the decision to choose a health care plan on behalf of themselves 
and their family, the MCO began to notice an immediate loss of customers. 

In response, the MCO, through its agents, contacted large numbers of those 
obstetricians and advised them of the possibility that the MCO could end the relationship 
shortly without having to state a reasotL It appeared from my observation that the advice 
had its desired effect The obstetricians and gynecologists dixontinued discussing the matter 
with patients. 

That was a good illustration of how an MCO can use its power to terminate without 
giving a reason, thereby stifling what I believe to be legitimate pt^ician communication with 
patients. Nothing coidd be more appropriate than a physician fully disclosing to a patient 
that he or she now has a financial incentive to qqI treat, rather than to treat, a patient 
Nothing could be more appropriate than an obstetrician advising her patient in advWe of 
a pregnancy that her plan provides only for a 24 hour sbqr at the hospital after labor 
delivery. The commer^ result of such communication, however, may be that the patient 
switches plans. In such event a physician should not fear retaliation; a^ in case retaliation 
occurs, she should not be left to speculate on wlqr it occurred. 

With that in mind, I would support at a minimum, passage of H.R. 2976. However, 
while it provides some protection for the pfaysidan-patient relationship, it does not address 
all of the concerns I h^ expressed in this testimony. I will note, for the record, three 
significant defects the Committee may wish to consider. 

First the prohibition on restricting medical communication between a health care 
provider and patient or guardian is limited only to those restrictions that ate part of a 
written or oral communication made to the provider. This does not cower the concerns of 
a vast number of physicians, who believe they might be terminated for violating an internal 
MCO policy on physicians who speak too freely with patients, which policy was never 
communicated to the physidaiL This concern could be alleviated by simply deleting the 
phrase "to such a provider" contained at lines IS and 17 (Section 2(aXl)(B) and (Q). 

Second, the definition of "medical communication* provided in Section 2(b) is not 
broad enough. Using this definition, a physician who f^ disclosed to a patient the 
capitated method by which she is paid and its possible impact on the patient’s care, would 
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not be engaged in a protected communication. If such communication had the effect of 
causing the patient to disenroll from the MCO and enroll in an indemnity plan, the physician 
could be in breach of her agreement to not 'directly or indirectly" cause such an occurrence. 

Third, enforcement through civil monetary penalties, although helpful, is not, in my 
view, sufBcient Providing physicians with a private ri^t of action to enforce those 
restrictions as private attorneys general will force MCOs to be conscious of their obligations 
to not interfere in the physician-patient relationship. It would give the physician the right 
to ferret out the reasons for her termination and the motivation to determine its legitimacy. 

Physicians should not be exempt from the normal rules of contract law. But the 
provider agreement between an MCO and a physician is not a normal contract It has a 
direct and profound effect on a human being who is not a party to it - the patient 
Throughout this century, state and federal laws have focused on the protection of patients, 
given the commercial reties of our private health care system. Such concerns are evident 
in restrictions on fee splitting and the corporate practice of medicine. The latter concept 
is analogous to the regulation of MCO agreements as they affect patient care, in that both 
seek to shield the doctor-patient relationship from purely commercial concerns, divorced 
from common law duties and medical ethics. 

In addition, to the degree that such contracts are indeed simQar to contracts of 
adhesion, there is ample legal precedent for legislative oversight, much as is common in 
policies of insurance and landlordAenant relationships. 

In conclusion, written and unwritten policies, whether communicated directly to the 
physician or not, that have the effect of chilling communication between physician and 
patient should be disfavored in the law. This is especially true in an age when managed care 
organizations, through acquisition, merger, or otherwise, are controlling an increasingly 
larger portion of the patient population. When patients are being barraged with shrill 
commercial claims by such plans, and confused by Ae relentless news of new ther^ies and 
new methods of medical payments, they will likely tiy to sort these issues out by talking with 
the party they trust most: their physician. They should have that right 
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Mr. Ensign. I would like to thank the panel. 

We will just take a couple of questions here real quick with all 
of you. 

First of all, could you maybe just go down the line and tell me 
what, say, three or four top concerns that you see that physicians 
have when they’re negotiating their contracts with managed care. 

And if each of you would respond. 

Dr. Kongstvedt. That question is a very moving target, because 
the old world of individual solo practitioners in small groups nego- 
tiating is rapidly giving away to large organized systems of care, 
through physician hospital organizations, MSOs, management serv- 
ice organizations, vertically integrated, integrated systems and so 
forth. 

There is very rapid movement toward global capitation in which 
the providers are now receiving a large global capitation and the 
very issues being debated today are now becoming internal to the 
provider system and external to the HMDs. 

So, it is very difficult to answer that question because those con- 
cerns are rapidly moving. Answers that are germane to solo practi- 
tioners who are not moving into integrated systems will be very, 
very different than that answer for physicians who are part of a 
large, integrated delivery system. 

Mr. Ensign. OK. Well, why don’t you then answer what are the 
group versus the individual, primary concerns? 

Dr. Kongstvedt. In my experience on the side of the solo and 
small group practices, the large concerns are the issue raised that 
managed care organizations are unlikely to change substantial 
terms in a contract for one physician and that is true. They will 
not do so. 

The payment provisions are generally whatever they are. It is 
very common, as has been said, that physicians may or may not 
read the contract. They rarely do employ a lawyer to review all of 
the terms to do so. 

On the large group side, the large integrated systems, the issues 
of negotiation involve the level of the global capitation and who will 
do what function in utilization management, credentialing, quality 
management and so forth. The more that these processes are 
moved out to the integrated delivery system, the more these issues 
are between the individual physicians and the physician leadership 
of that integrated delivery system. 

Mr. Ensign. OK. Mr. Stocker. 

Mr. Stocker. My experience is similar. We are seeing a signifi- 
cant movement in south Florida toward very large-scale physician 
organizations where the physicians are becoming much more so- 
phisticated in negotiating these contracts, and where they have a 
lot more bargaining power than individual physicians. 

In my experience, what they are concerned with is the amount 
of payment and, frankly, these large groups are encouraging the 
managed care companies to move to a global cap, some sort of a 
global cap arrangement. 

The role of the physicians in care management, what they are at- 
tempting to do is to move a lot of the functions that you typically 
see in an HMO into the physician arena and, frankly at least in 
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my view, I see that as a very positive thing because physicians are 
in a good position to manage care. 

And what we are seeing is a redundancy, a deliberate redun- 
dancy required in those functions so that the HMO can exercise its 
responsibility and the physicians can effectively manage the care 
and control the costs. And also, they want to know to whom pay- 
ment is going to be made, you Imow, on what basis. Risk pools, the 
issue of risk pools, the issue of stop loss insurance and those kinds 
of economic terms. 

Mr. Ensign. OK. Mr. Rust. 

Mr. Rust. My experience has been very similar. In individual 
contracts, it is virtually impossible to negotiate particularly the im- 
portant legzd issues that exist there. If it is a ministerial item, 
you’ve got the name of my group wrong or it is with me, individ- 
ually, and I am really in a group of four, they’re willing to go ahead 
and do that. But there’s no negotiation otherwise, and physicians 
do not usually try to, other than what I referred to as hit-and-run 
tactics where, for example, they do not like the indemnity clause 
so they strike it out, initial it, sign it, throw it into the hopper, and 
hope the MCOs do not really notice it. 

With respect to larger groups, there is negotiation but, as the 
other speakers have suggested, usually it is about price-type terms. 
When you see various kinds of clauses that tend to inhibit what 
physicians can say and they are put into a commercially sounding, 
reasonable context, you have to understand most of these groups 
are relatively newly formed and they are very fearful that they will 
even be able to get the contract to begin with. Sometimes they put 
a great deal of capital into building this organization and they do 
not have much experience, it is not the kind of thing they normally 
really focus on negotiating, 

Mr. Ensign. Would you, like to comment on the difference be- 
tween the way that primary care physicians versus specialists or 
subspecialists view this negotiating phase? And actually the way 
that they view the whole idea of this patient protection the gag 
rule. 

Mr. Rust. If I can take a stab at that, Mr. Chairman. 

That’s a very important distinction because the groups that we 
are talking about — and it was just referred to a moment ago that 
we are seeing more large group contracting, as opposed to individ- 
uals — are by and large primary care driven, gatekeeper model type 
groups. And those are the people who are negotiating these con- 
tracts and being very concerned about capitation. 

Specialists are often times, still even in that environment, enter- 
ing into contracts individually and they still have the same prob- 
lem as any of the individual physicians have, it is impossible for 
them to negotiate these things. 

Mr. Stocker. At least in my experience when you’re talking 
about these larger groups, the physicians that are running these 
groups have very similar ideas about confidentiality provisions, 
antidisparagement provisions, and noncompete provisions that the 
managed care companies do. And they typically put the same kinds 
of provisions in their contracts with other physicians because both 
of these types of entities are trying to protect the same thing, the 
business reputation of their company. And these physician compa- 
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nies are just like managed care companies in that respect, they 
have a business interest to protect. 

So, the interesting thing about it is that when you see physicians 
getting together in these arrangements, they behave pretty much 
the way managed care companies behave. 

Dr. Kongstvedt. I would echo that. I have been struck by how 
rapidly providers of care — hospital executives, physicians, and 
other providers of care — do change their attitude regarding some of 
these types of provisions. Any willing provider, open access, other 
types of contractual terms, when they become globally capitated 
and it is now their business risk. 

Mr. Ensign. Thank you. 

The gentleman from California, Mr. Stark. 

Mr. Stark. Thank you, Mr. Chairman. 

I just want to hop ahead here, we are going to hear later from 
the AMA, but I think they say it properly. They say the very first 
fundamental element of the patient/physician relationship — and 
this is a section of some major issue of ethics published by the 
AMA’s Code of Medical Ethics — the patient has the right to receive 
information from physicians and to discuss the benefits, risks, and 
costs of appropriate treatment alternatives. Patients should receive 
guidance from their physicians as to the optimal course of action. 

Now, in addition, their council on ethical and judicial affairs, the 
AMA entity responsible for maintaining the Code of Medical Ethics 
and providing authoritative interpretation stated that, “The physi- 
cian’s obligation to disclose treatment alternatives to patients is 
not altered by any limitations in the coverage provided by the pa- 
tient’s managed plan. Patients cannot be subject to making deci- 
sions with inadequate information. That would be an absolute vio- 
lation of the informed consent requirements. If these clauses” — and 
they are referring here to gag clauses — “are carried out and the 
physicians are subject to sanctions, a reduction of patient quality 
of care will result.” 

Now, that’s what the doctors are saying. Dr. Kongstvedt, you 
would suggest, I think in your closing, that we should trust the 
professional managers with these things. And they probably are 
not the recipient of your consulting. So, the Prudential Life Insur- 
ance Co. that has stolen over $3 billion from their investors, has 
had over $300 million in fines, and has been convicted as a cor- 
poration and its top executives of felonies, do you think we should 
trust that company to manage care? No way, you just cannot. 
You’re putting the fox into the hen house. 

And there is more than just good faith. When the incentives are 
skewed, as I think Mr. Rust suggests, that the doctors judgment 
is pushed. 

So, the question today is. How can we handle this. If its a Medi- 
care contract, then aren’t we all paying the bill? So, we have a real 
right to see that the beneficiaries get what they’re entitled to. And 
what they’re entitled to is the level of care, which is far higher 
under an indemnity plan because there are no restrictions on it, as 
there are in indemnity plans. Even the best managed care plan far 
more restrictions than an indemnity plan. Just by definition, in- 
demnity plans are better when it comes to choice of quality care 
that’s available. 
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And what we are trying to find here is a way so that the doctors 
are not being kicked out or coerced, directly or indirectly, into 
pushing one kind of treatment. 

We will get into what PacifiCare did about withholding vaccine 
or what another group did in Florida by pushing men to be cas- 
trated rather than getting treated by pharmaceuticals that would 
reduce the growth of testosterone when they got prostate cancer, 
just because it saves $8,000 on average to have them castrated 
rather than give them expensive pharmaceuticals. 

That’s criminal, that’s obscene. And none of the witnesses are old 
enough to get close to having to make that choice. But I want to 
tell you it is not a choice that you want to be flim-flammed on by 
some doctor who is being pushed by his health care plan. 

So, I hope that you can help us find a way to solve this. The 
managed care plans aren’t going to suffer if they are doing it right. 
And it is the doctors who are going to lose their jobs. So, Mr. Rust, 

1 think you’re heading in the right direction. And I would hope if 
we take up Dr. Kongstvedt’s CPA firm’s offer of free help, that we 
end up with contracts that will protect the patients and not your 
clients. 

Thank you, Mr. Chairman. 

Dr. Kongstvedt. Mr. Chairman, may I respond, please? 

Mr. Ensign. Certainly. 

Dr. Kongstvedt. Mr. Congressman, regarding the issue of Pru- 
dential, certainly the legal problems that they had had no relation 
to their health plans, it was their investment service. 

Mr. Stark. The same chief executive officer runs the whole show. 
When you lie down with skunks, you smell. 

Dr. Kongstvedt. And in the case of that organization they have 
voluntarily sought and secured NCQA accreditation and NCQA ac- 
creditation rules are very clear that they prohibit such gag clauses. 

Mr. Stark. They were in the NASD, too, but that didn’t stop 
them from stealing the money. 

Dr. Kongstvedt. Well, the only last statement I can make is 
that our firm actually represents more health care providers than 
we do payors. Our offer of free assistance is, in fact, we believe a 
balanced one. We are advocating neither one position nor the other 
and we, in fact, do not do business with Prudential at this time. 
They are not a client of mine. 

Mr. Ensign. The gentleman would be reminded that veterinary 
services do take care of certain medical procedures that he talked 
about earlier. [Laughter.] 

Mr. Ensign. The gentleman from Nebraska. 

Mr. Christensen. Thank you, Mr. Chairman. 

Mr. Rust, in your testimony you state that you represent 3,000 
physicians. I want to find out more information about the size of 
the practice that you represent or if it is all sizes, all kinds? 

Mr. Rust. It is a lot of individuals, many of them formed into 
small to medium groups. And by that, I would say everything from 

2 to 10 people. A^d increasingly these days it is larger organiza- 
tions of joint venturing physicians who are forming networks to do 
managed care contracting that range in size from 30 to 150. 

Mr. Christensen. What would you say is the predominant scope 
of your practice, the large or the individual size? 
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Mr. Rust. It has traditionally been the individual and group size, 
but in the last 2 years, it has become increasingly the large size 
because of the tremendous activity that was set off a couple of 
years ago with the introduction of the national health bill. 

Mr. Christensen. It was either you or Mr. Stocker who made 
the comment that it is almost impossible to negotiate individual 
contracts? 

Mr. Rust. That’s correct. 

Mr. Christensen. Would you extrapolate on that, please? 

Mr. Rust. Yes. Well, first of all, most physicians, as I believe Dr. 
McDermott mentioned, do have 70 contracts in their office which 
they never have reviewed because they perceive that they will not 
get anywhere. And in the few instances where physicians do at- 
tempt to do that, there is really only one of two ways to approach 
it. 

Either I am going to write a set of comments on the agreements 
which I try to limit just to those things which are really reasonable 
that the other side can focus in on, and the physician can send 
them off to the managed care organization and say. Look if you will 
make these changes, I will sign it, or they can ask me to call the 
attorney directly for the other plan. 

In both cases, the managed care organization takes the position 
that we just do not change any of the things that we consider ma- 
terial to the contract. And what they consider material to the con- 
tract is virtually everything but the names of the parties and cer- 
tain kinds of boilerplate. 

Mr. Christensen. What I am really interested in is your nego- 
tiation on behalf of the large groups versus the small groups. 

How does that differ when it comes to actual substance within 
the contract? I mean don’t you see that nondisparagement clauses 
end up in the large group practice, as well as yo,ur individual group 
practice? Aren’t they almost identical? 

Mr. Rust. When you say, they end up, what do you mean? 

Mr. Christensen. As far as the contract language within the 
agreement between the providers? 

Mr. Rust. Actually, I have not yet seen — well, excuse me, I have 
seen once or twice that kind of nondisparagement language and I 
counseled the administrator, the executive officer who was nego- 
tiating it as to what the problems were and that it should come 
out. And he took the view that that was a lesser priority than some 
other issues and it never came out. 

Mr. Christensen. So, you’re saying that in your practice, the 
predominant representation that you have given to your clients is 
that there is not a nondisparagement type of clause in the individ- 
ual practices, would that be correct? 

You’re shaking your head. 

Mr. Rust. I am not understanding you. 

Mr. Christensen. Would you say that there is predominantly 
not a nondisparagement clause in the individual practices? 

Mr. Rust. I would say you see nondisparagement clauses about 
one out of every five contracts. They do not all have them. 

Mr. Christensen. Mr. Stocker, how would your practice and 
your experience with this differ from Mr. Rust’s? 
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Mr. Stocker. First of all, you probably think that Florida is — 
tourism is a big industry there, but really health care is the big in- 
dustry in Florida, and we see a lot that sort of is advanced guard 
stuff there. 

And one of the things we are seeing is that health plans really 
do not want to contract with individual physicians very much any 
more. It is too costly for them to do that, and they cannot get the 
care management and some other things that they want. 

So, more and more we are seeing them contracting with groups, 
specialty groups and large IPAs, and PHOs and all these other 
things. And we do see nondisparagement provisions with respect to 
business types of terms. But I have never seen a gag rule. I have 
never seen a contract provision that prohibits a physician from dis- 
cussing treatment options. 

That’s just in my range of experience, but I see a lot of these 
things. 

Mr. Christensen. I have got one last quick question. I just 
wanted to find out, Mark, it looks like you were also chair on the 
legislation for the Illinois State Bar as well as the chair of the 
American Bar’s Medicine and Law Committee 

Mr. Rust. I am on the standing committee for legislation. 

Mr. Christensen [continuing]. Tort and Insurance Practice Law. 
Where did you come down on, earlier this year when we were try- 
ing to put together malpractice reform legislation for the medical 
community? 

Mr. Rust. The Illinois State Bar Association just had a tort re- 
form bill passed, or Illinois just had a tort reform bill passed the 
previous term. And there were a number of pieces of legislation 
that arose to reverse those so-called tort reform provisions, and the 
Bar Association was in favor of reversing those tort reform provi- 
sions but that didn’t happen. 

Mr. Christensen. And on the American Bar, as far as the over- 
all — that was on the Illinois side? 

Mr. Rust. That was on the Illinois side, that’s correct. 

Mr. Christensen. What about the position that the American 
Bar has taken? 

Mr. Rust. The American Bar Association has been opposed to 
tort reform, by and large. 

Mr. Christensen. Yes, unfortunate. 

Thank you. 

Mr. Rust. That was not my personal opinion, and I am not here 
to testify for the American Bar Association. 

Mr. Christensen. Thank you. 

Mr. Ensign. Does the gentleman from Washington wish to 
inquire? 

Mr. McDermott. Thank you, Mr. Chairman. 

I wish I could get a debate going between the three of you about 
this whole issue because I am sure there are no gag clauses. There 
is no contract that says, thou shalt not say, XY or Z. It is much 
more subtle than that. Arid it seems to me that from my own expe- 
rience watching television I saw a classic example of a gag clause. 
That was on “Chicago Hope.” A doctor came into a managed care 
operation bringing his patients with him. Well, when I got out of 



74 


medical school nobody ever thought of ever selling your practice to 
a hospital or some kind of managed care operation. 

But that’s what’s happening today. There is a major revolution. 
I do not have to tell you that. This doctor brought his patients in 
assuring them that they will get the same kind of care in the man- 
aged care operation that they got when he was in private practice. 

He treated an elderly woman, she was about 75 years old. Later 
he had to tell her that he could no longer see her, he had been fired 
by the managed care operation because he did not deliver care ac- 
cording to the standards of that managed care company. 

Now, there is a tearful scene with the 75-year-old woman stand- 
ing there saying, “You mean I am going to have to start with a new 
doctor and I am going to have to explain my whole life to these peo- 
ple? And there is an ethical dilemma here that this bill is a land 
of a blunt instrument trying to reach at but there is going to be 
something passed out of the Congress. You are going to get treat- 
ment du jour or medicine du jour from the Congress and the State 
legislatures because of the issue that that illustrates. 

And that is the question of when the physician is standing there, 
knowing that he or she is going to be fired by the managed care 
operation if they do something that is implicit or explicit or in the 
contract or whatever, then they are going to make decisions for 
their patients which are based simply on money, not on quality of 
care. 

Now, doc, I want to say doctors are all great people, we are, and 
we try, but there are a few that will be impacted by money. And 
the if^erican public is not protected when the physician’s liveli- 
hood is on the stake. And my question to you is, in these cases or 
in these situations, number one. Does the doctor have an appeal 
process that really allows him or her to go back to the managed 
care operation and say. You cannot fire me, you cannot terminate 
this contract? 

And second, the malpractice questions. Some, one of you com- 
mented — I read your written testimony — that doctors are supposed 
to indemnify the plan. So, if I make a decision and there is a law- 
suit has anybody ever put forward their contract and said. Well, 
my managed care contract said I could not do that or was prohib- 
ited from doing it and, therefore, I am not committing malpractice, 
it is the managed care operation that is committing malpractice. 

I would like to hear some talk about that issue, because the doc- 
tors feel caught in the squeeze between their livelihood and doing 
what they think and always knowing that there is this hammer 
that can come in the darkness. 

So, any one of you or all of you? 

Mr. Stocker. Well, first of all, and again, there may be examples 
of it, but I do not see a situation where a managed care company 
is going to fire somebody for making a comment to a patient. In 
a typical managed care network you have several thousand doctors 
and they’re doing things and the managed care company is doing 
things. And it is only when an issue rises to a very high level that 
there’s some action taken. 

But also you have got to look at the structure of the profession 
and the industry now. You are getting more large-scale organiza- 
tions and you’re having doctors who are working for other doctors 
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who are working for doctor networks, who are working for very 
large-scale organizations. 

So, there are a number of different levels between the managed 
care company and the doctor. To me, the gag rule issue isn’t nearly 
as significant an issue as the basic issue of managing care and 
looking at how doctors are performing with respect to economics 
and with respect to quality? 

And these issues are looked at and will be looked at irrespective 
of whether you pass any legislation with respect to gag rules or 
not. So, if a doctor is down there and he’s making a lot of referrals 
for a lot of expensive things that are not medically necessary, he 
may very well be fired, irrespective of a gag rule. 

Because if you are going to manage care, you are going to have 
to manage care and, at some point or another, somebody is going 
to have to do it in order to keep the costs down. 

It is a different reality I think than the reality we are talking 
about where you have got a doctor who has no bargaining power, 
who has this managed care contract that is shoved in front of him. 
The way I see it, that’s not the reality that we are dealing with 
today. 

Mr. McDermott. If that’s not the reality why have, whatever it 
is, some 17 or 20 legislatures plus the U.S. Congress passed laws 
against drive-by babies, drive-by baby delivery? Amd said that man- 
aged care contracts cannot prevent women from staying in a hos- 
pital overnight after childbirth? 

Explain to me what’s going on that all over the country in legis- 
lative bodies people are jumping up and doing that kind of thing? 

Mr. Stocker. Well, first of all, drive-by babies have nothing to 
do with gag rules. The issue with drive-by babies — and I think it 
is a very legitimate issue — is what level of care, what standard of 
care should be common, I mean should be the baseline? 

And that’s a different issue from gag rules. 

Mr. McDermott. But it gets back to the question of what level 
of care is expected and using a managed care contract as a defense 
against malpractice. 

Mr. Stocker. Well, irrespective of whether there’s a gag rule or 
not, every physician and I think at this point, managed care com- 
panies, as well if they are telling physicians what to do, are bound 
by community standards of care. I mean that will be the standard. 
Amd, if an HMO is directing a physician to do something that is 
below community standards, my view of it would be that the HMO 
would wind up being liable and probably if the physician went 
along with it, he would be, too. 

I would never counsel a client, HMO, or a physician client, to 
provide any services below the community standard of care. 

Mr. McDermott. Have you defended any physicians who have 
been dropped off the panel? 

Mr. Stocker. I represent both physicians and HMOs and other 
kinds of— and I haven’t had that come up ever. 

Mr. McDermott. Have you, Mr. Rust? 

Mr. Rust. I am sorry, what was the question? 

Mr. McDermott. Have you ever represented anybody who has 
been dropped off the panel by an HMO? 

Mr. Rust. Oh, yes, certainly. 
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Mr. McDermott. And what kind of success? 

Mr. Rust. Absolutely zero and the reason is that no plan in their 
right mind would ever tell the physician the reason they were ter- 
minating them. Every time a managed care plan wishes to termi- 
nate a physician, they exercise the without clause provision. 
Whether or not it has to do with gag clause, bad care, rotten what- 
ever, it just does not make any sense for them to do otherwise, be- 
cause they have the legal power to do it. And they would have to 
be absolutely crazy not to. 

Let’s talk about the reality for a moment. Let’s assume, as my 
colleagues are suggesting, that the managed care organizations are 
a bunch of very sophisticated players who would never do some- 
thing like this or exercise a gag clause. But, at the same time, 
they’re turning over that responsibility to large organizations of 
physicians. And that’s happening. 

So, now, we are going to have provider agreements under the 
large group of physicians. Now, we all know that physicians are a 
bunch of greedy yahoos, so, what do you think the physicians are 
going to do if they have these clauses? They’re going to enforce 
them. 

And the fact is that this bill would also make that illegal with 
respect to the physician organization just the same way it would 
be illegal with respect to the managed care organization. In either 
case, it is important to have and, possibly even more importantly, 
it is important to have in a situation where you are now shifting 
all this responsibility from our sophisticated chief executive officers 
of the managed care organizations to the unsophisticated physi- 
cians sitting on the board of their large groups. 

You asked about two issues specifically. Is there an appeal mech- 
anism? There always is an appeal mechanism but it only exists 
when you are terminated for a breach or for some reason. So, it is 
never used. 

If a physician is terminated without cause, it is virtually impos- 
sible to find out the reason unless you have, as I have had before, 
the freak circumstance of something else going on where you can 
pressure the organization to tell you why they did what they did. 

With respect to the malpractice indemnity issue, this is the way 
it works. Now, under this language that most human beings cannot 
possibly read, much less, comprehend, it basically says that if the 
HMO ever finds itself as a defendant in a malpractice action, be- 
cause of some events that involved the alleged negligence of a phy- 
sician, the physician will indemnify and hold harmless the man- 
aged care organization. 

Now, at first that sounds kind of reasonable for a physician to 
say, OK, I do not commit malpractice so if that happens, I do not 
care; besides that, I have insurance. What they do not understand 
is that their insurance never covers them for that liability. They 
are bare with respect to that indemnification under virtually all 
malpractice policies. 

So, when the issue actually arises that there is a lawsuit and the 
HMO has a great deal of fees and costs and possible awards to be 
lodged against it and finds itself, as a defendant, sitting along side 
the physician, the managed care organization will use that as a 
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club to tell the physician how his defense should operate, what he 
should say and what he should do. 

And that is why that indemnity provision is important. 

Mr. McDermott. My time has expired. 

I think this is an issue we are going to come back to. 

Thank you. 

Mr. Ensign. I would like to thank the panel. I think that we 
have a couple of goals in common and it is a difficult issue to deter- 
mine how we get to those goals. One is that we want the best qual- 
ity of medical care that we can give to everybody. 

Managed care has come into being because there was nothing out 
there controlling costs in the marketplace and so, it was a legiti- 
mate niche that managed care came into being. Now, you have to 
negotiate that delicate balancing act of controlling costs with pro- 
viding the best quality medical care, and we can see the difficulties 
in doing that. 

I would like to thank the panel and call up the next panel. 

I would like to welcome our next panel. Dr. Nelson representing 
the American Medical Association and Dr. Nelson is an obstetri- 
cian-gynecologist and a deputy director of the Department of 
Health, Salt Lake City, Utah and a member of the Board of trust- 
ees of the American Medical Association. Dr. Chris Jagmin is vice 
president and medical director of Health Affairs, PacifiCare in the 
Southwest, Dallas, Texas, on behalf of the American Association of 
Health Plans. 

Gentlemen, if you would, please keep your statements to 5 min- 
utes. And the yellow light means that you have about 1 minute to 
go. 

So, please proceed, Dr. Nelson. 

STATEMENT OF JOHN C. NELSON, M.D., DEPUTY DIRECTOR, 

DEPARTMENT OF HEALTH, SALT LAKE CITY, UTAH; AND 

MEMBER, BOARD OF TRUSTEES, AMERICAN MEDICAL 

ASSOCIATION 

Dr. Nelson. Thank you, Mr. Chairman. 

My name is John C. Nelson, M.D., and I am a practicing obstetri- 
cian-gynecologist from Salt Lake City, Utah. I also serve as a mem- 
ber of the Board of Trustees of the American Medical Association 
and as part-time deputy director of the Utah Department of 
Health. 

I am a participant in several managed care plans. I see all 
comers. I am a participating physician in Medicare and am pleased 
to see Medicaid patients, as well. We commend, of course, the Sub- 
committee for holding this important hearing on H.R. 2976 about 
gag clauses but also about gag practices. 

Mr. Chairman, gag clauses strike at the heart of the patient- 
physician relationship. They present an inherent ethical conflict of 
interest. 

As AMA’s CEJA, Council on Ethical and Judicial Affairs recently 
stated, “The physician’s obligation to disclose treatment alter- 
natives to patients is not altered by any limitations in the coverage 
provided by the patient’s managed care plan. Patients cannot be 
subject to making decisions with inadequate information. That 
would be an absolute violation of the informed consent require- 
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ments. If these clauses are carried out and physicians are subject 
to sanction, a reduction of patient quality of care will result.” 

Patients must be able to trust and rely on information that phy- 
sicians provide to them. Physicians have an ethical as well as a 
legal duty to ensure that their patients are fully informed of all op- 
tions. Gag clauses place a wedge between patients and their physi- 
cian. They wear away at the most fundamental element of the 
healing process, trust. 

Although gag clauses fall into many categories, they are all de- 
signed to control physician behavior and limit patient access to in- 
formation. I point out, of course, that the legal responsibility con- 
tinues to lie, however, with the physician. 

Some in the managed care industry have stated that there aren’t 
any gag rules. We strongly disagree. The media has documented a 
number of written and, more importantly, unwritten gag practices. 

For example, last week’s Washington Post reported about a gag 
practice by the Washington area’s largest operator of managed 
health care known as Mid-Atlantic Medical Services or MAMSI. 
MAMSI recently told its doctors, “Effective immediately, all refer- 
ral from Primary Care Physicians to Specialists may be for only 
one visit.” Continuing on in bold print, “We are terminating the 
contracts of physicians and affiliates who fail to meet the perform- 
ance pattern for their specialty.” 

In another example, a recent bulletin regarding preadmission 
guidelines stated, and this is at Humana, “Effective immediately 
all Humana participating providers must telephone the 
Preadmission Review Department — before an admission occurs and 
before conveying the possibility of admission to the plan member.” 
Mr. Chairman, we call those plan members, patients. 

Although a followup memo blamed “poor wording” for any “mis- 
interpretation” of that bulletin as a restriction of communication, 
we think the effect of the announcement clearly is chilling. 

Some health care plans, such as U.S. Health Care and Blue 
Cross/Blue Shield of Kansas City, have voluntarily removed gag 
clauses in response to the AMA’s urging last January. 

We believe these managed care organizations should be com- 
mended. Clearly, more is needed. As noted in a recent editorial in 
the “L.A. 'Times,” “Today HMOs are less likely to require physi- 
cians to sign restrictive contracts than to simply fire them for refer- 
ring too many patients to expensive specialists.” 

The AMA is on record supporting the Patient’s Right To Know 
Act. We are encouraged by the Commerce Committee’s unanimous 
vote on the Senate version of the bill. We are concerned, however, 
about attempts to dampen support for that bill. These efforts in- 
clude advertising by the managed care industry that falsely sug- 
gests that the National Governors’ Association is opposed to H.R. 
2976. The NGA has assured us that they have taken a position on 
H.R. 2976 and do not intend to do so. My own Governor, whose 
wife is my patient, Mike Levitt of Utah, told me yesterday the 
same thing. 

The term “gag clause” should not be viewed in an overly narrow 
or restrictive manner. We encourage the Subcommittee to resist 
narrowing the bill’s gag clause protections. The Commerce Commit- 
tee bill would go a long way toward restoring the patient-physician 
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relationship. If patients are to be truly free to make informed medi- 
cal decisions, the bill should be strengthened to resemble more the 
original measures introduced. 

^spending to the loud public outcry against gag clauses, States 
have begun to enact “antigag clause” legislation. Given the number 
of States moving forward, we expect some to ask. Is the Federal 
antigag clause necessary? We say, emphatically, yes, because even 
if all the States enacted similar measures, not all health plans will 
be reached by the State law. Consequently, Federal legislation is 
necessary to make all the gag clauses null and void. 

In conclusion, the AMA maintains gag clauses and, more impor- 
tantly, gag practices create an unacceptable ethical conflict of inter- 
est for physicians. It is simply bad medicine. We will continue to 
work to support H.R. 2976 and help physicians and our patients 
fight gag clauses. The AMA stands ready to work with you; we will 
do all we can to help and I am certainly willing to take questions. 

Thank you very much. 

[The prepared statement follows. The attachments are being held 
in the Subcommittee files.] 
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Committee on Ways and Means 

U.S. House of Representatives 

RE: H.R. 2976, the “Patient Right to Know Act of 1996” 

Presented by John C. Nelson, MD 

July 30, 1996 


INTRODUCTION 

My name is John C. Nelson, MD. I am a practicing obstetrician and gynecologist from Salt 
Lake City, Utah. I also serve on the Board of Trustees of the American Medical Association 
(AMA) and as part-time Deputy Director of the Utah Department of Health. On behalf of the 
300,000 physicians and medical students of the AMA, I am pleased to have this opportunity to 
testify before you today about so-called “gag clause” provisions and practices that are 
commonly found in many of today’s managed care contracts and H.R. 2976, “The Patient 
Right to Know Act of 1996,” a bill that would prohibit managed health insurance 
organizations from restricting patient-physician communications. We commend the 
Subcommittee Chairman Bill Thomas for holding this important hearing. 

As you may know, recent estimates suggest that over 58 million Americans are enrolled in 
health maintenance organizations. In addition, another 81 million receive care through some 
type of managed care arrangement. To date, almost 80 percent of the AMA’s members 
maintain some form of managed care contract. Many observers believe that the near-term 
result of this trend has been a marked decrease in the rate of health care inflation. A number 
of smdies have suggested that managed care provides care at least equal to that provided in 
fee-for-service medicine. Other studies, press accounts, anecdotal evidence, and a growing 
wave of public opinion, however, have begun to point out that needed care may be denied 
because of the finaiKtial pressures put on physicians and other health care providers to reduce 
costs to the detriment of their patients. We believe that a patient’s needs must come first. 

The AMA believes that “patient protection” and “antitrust relief” provisions similar to those 
contained in the House-passed Medicare reform package of last year should be enacted. As 
you know, the AMA supported these Medicare reforms and although the President vetoed the 
final bill we believe that, now more than ever, “anti-gag clause” legislation should be enacted 
not just for Medicare, but across the board to encompass all health benefit plans. We also 
believe that only in this way will some of the more egregious examples, in which physicians 
have been prevented from providing relevant information to their patients, be addressed. 

“GAG CLAUSES” DISTORT THE PATIENT-PHYSICIAN RELATION.SHIP 

“Gag clauses” strike at the heart of the patient-physician relationship because they present an 
inherent ethical conflict of interest. The AMA’s Code of Medical Ethics, which lays out the 
guiding principles for the entire medical profession, is very specific on this point. In it we 
find a very important section entitled Fundamental Elements of the Patient-Physician 
Relationship. The very first “Fundamental Element” is as follows: 
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“The patient has the right to receive information from physicians and to discuss the benefits, 
risks, and costs of appropriate treatment alternatives. Patient should receive guidance from 
their physicians as to the optimal course of action.” 

In addition, the AMA’s Council on Ethical and Judicial Affairs, the AMA entity responsible 
for maintaining the Code of Medical Ethics and providing authoritative interpretations of its 
contents, has recently stated that; 

“The physician’s obligation to disclose treatment alternatives to patients is not altered by any 
limitations in the coverage provided by the patient’s managed care plan... Patients cannot be 
subject to making decisions with inadequate information. That would be an absolute violation 
of the informed consent requirements. If these clauses are carried out and the physicians are 
subject to sanction, a reduction of patient quality of care will result” (see attachment). 

The AMA staunchly believes that patients must be able to trust and rely on the information 
their physicians provide to them regarding appropriate medical treatment and care. In short, 
physicians, as providers of health care, have an ethical and legal duty to ensure that their 
patients are fully informed of their options regardless of cost or potential treatment limitations. 
Unfortunately for patients, “gag clauses” create a real or perceived potential conflict of 
interest for physicians by placing a wedge between them and their physician. “Gag clauses” 
and “gag practices” wear away at a most fundamental element of the healing process - trust. 

WHAT ARE ‘GAG CLAUSES ” 

The Subcommittee’s “Hearing Advisory” suggests that “gag clauses” fall into three categories: 

1 . ) Those that restrain disclosure of treatment options; 

2. ) Those that restrain disclosure of payment and financial incentive arrangements; and, 

3. ) Disparagement clauses. 

We would respectfully add two other types of “gag clause” provisions: 

4. ) Those that prohibit communicating with patients in the event the physician is 
“deselected” (raising concerns of continuity of patient care); and, 

5. ) Those that prohibit physicians from referring patients to other specialists or 
facilities not participating in the plan. 

Assuming that medical communications are being made in good faith by a physician to a 
patient, these contractual provisions are designed and implemented with the intent to control 
physician behavior and to limit a patient’s access to the full range of information that is needed 
to make informed decisions and provide informed consent about the proper course of medical 
treatment. While we acknowledge a legitimate business interest in attempting to control costs 
and to avoid unjustified disparagement of a plan’s operations, we firmly believe that such 
efforts should not undermine the quality of care received by patients. To be sure, not all 
health plan contracts contain written “gag clauses,” yet some in the managed care industry 
have stated that “there are no gag rules” in managed care contracts. While we strongly 
disagree with this latter statement, we do agree with the recent editorial in the Los Angeles 
Times which states “today HMDs are less likely to require physicians to sign restrictive 
contracts than to simply fire them for referring too many patients to expensive specialists” (see 
attachment). 

WRITTEN AND UNWRITTEN “GAG CLAU-SE-S” 

Recent media reports in Time Magazine, USA Today, The New York Times, Chicago Tribune, 
NBC Nightly News, Newsweek, National Public Radio, Boston Globe, CNN, Newsday, AP, 
and the San Francisco Examiner have documented a number of written and unwritten “gag” 
practices. While all differ in detail, most tell a story of health insurance programs that value 
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cost containment and financial gain for shareholders over the well-being of members and 
policyholders. Although these reports are anecdotal, they are, nevertheless true and indicative 
of a widespread problem. Written contract provisions continue to be of great concern. 
However, a number of physicians have also become concerned about the more subtle, 
unwritten, plan policies and procedures that are used to impede physicians from 
discussing treatment options if the plan does not cover those treatments. 

One example of “gag” practices was reported in last week’s Washington Post regarding the 
Washington area's largest operator of managed health care known as Mid Atlantic Medical 
Services (MAMSI). In a recent letter, the health plan, also known as M.D. IPA, Alliance, 
Optimum Choice and MAPSI, told participating physicians that “effective immediately, all 
referrals from Primary Care Physicians to Specialists may be for only one visit.” The letter 
continued, in bold type, “we are terminating the contracts of physicians and affiliates who 
fail to meet the performance patterns for their specialty” (see attachments). 

In another example, a recent plan bulletin regarding preadmission review guidelines stated that 
“effective immediately, all Humana participating providers must telephone the 
Preadmission Review Department.. .before an admission occurs and before conveying the 
possibility of admission to the plan member.” Although a follow-up memorandum blamed 
“poor wording” in the original announcement for any “misinterpretation” of the bulletin as a 
restriction of communication between physicians and patients, the AMA maintains that the 
original effect of the announcement is clearly chilling (see attachments). 

Another “gag clause” example is provided in the following physician contract provision with 
Aema: “Upon notice of termination or nonrenewal. Consulting Physician shall cooperate fully 
with Aetna and comply with Aetna’s procedures, if any, in the transfer of Members to other 
Providers. In addition, upon notice of termination or nonrenewal, at Aetna’s option, 
Members shall not be permitted to select Consulting Physician as their provider of health care 
services” (see attachment). The AMA believes such contract provisions are harmful to 
patients. This particular provision raises important concerns regarding patient choice and 
continuity of care issues. We believe that in instances where the patient-physician relationship 
is severed by the plan for non-clinical reasons, there should be rules providing for the 
continuity of care for some reasonable period of time to allow for a smooth and satisfactory 
transition. These are only a few "gag clause” examples. The AMA would be pleased to 
provide further examples of other “gag clauses” and practices. 

NOT ALL HEALTH PLANS CONTAIN “GAG CLAUSES” 

Some health care plans, such as U.S. Healthcare, Blue Cross/Blue Shield of Kansas City, 
ChoiceCare and Health Net of Missouri, have voluntarily removed onerous “gag clauses” in 
response to the AMA’s urging to do so last January. We also note that the American 
Association of Health Plans, the Washington representatives of the managed health care 
industry, adopted a non-binding statement of purpose which suggests that the industry should 
“encourage physicians to share information with patients on their health status, medical 
conditions, and treatment options.” The Association of Managed Healthcare Organizations 
also recently issued a statement in support of “a patient’s right to full clinical information 
about the physician’s recommended treatment and other options for care.” Finally, the 
National Committee for (^ality Assurance (NCQA) issued a clarification of their standard for 
Members’ Rights and Responsibilities which states that “at a minimum, the organization has a 
written policy that recognizes the following rights of members to; participate in 
decisionmaking regarding their health care and prohibits restrictions on the clinical dialogue 
between practitioner and patient. ” We believe these managed care organizations should be 
congratulated for understanding the importance of this issue. Clearly, however, more is 
needed. 

“PATIENT RIGHT TO KNOW ACT OF 1996” (H.R. 29761 

The AMA is on record in firm support of H.R. 2976, the “Patient Right to Know Act of 
1996,” a bipartisan measure sponsored by Representatives Greg Ganske (R-IA) and Edward 
Markey (D-MA). While we are encouraged by the Commerce Committee’s recent and 
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unanimous vote on the amended version of this important measure, we are concerned about 
attempts by the for-profit managed care and insurance industries to pare back this legislation to 
the point where it may become unrecognizable from the bill as originally introduced. These 
efforts include placing advertisements in well read publications that falsely suggest that the 
National Governors’ Association (NGA) has taken a position in opposition to H.R. 2976. We 
urge Congress to be cautious not to mistake these calculated attempts by the managed care 
industry to leverage the reputation of a prominent group such as the NGA. In fact, the NGA 
has assured us that they have not taken a position on H.R. 2976, the “Patient Right to Know 
Act" and do not intend to do so in the near future (see attachment). 

In general, the AMA believes that the term “gag clause” should not be viewed in an overly 
narrow, legalistic or restrictive manner. The AMA maintains that a more common sense 
approach to this issue should prevail because of the fact that “gag clauses” often go beyond the 
mere elements of contract law and include a pattern of practice that is limiting to physician- 
patient communications. We encourage the Subcommittee to resist the urge to narrow the 
definition of “gag clause” protections. The AMA believes that narrowing the important 
provisions of the bill would allow plans to neglect those concerns reported by physicians and 
others in the actual delivery and practice of health care. While we are confident that, in the 
end, we would also prevail on the merits of such provisions, narrowing these provisions at this 
time would affect patient care in the interim. 

We believe that the bill passed by the Commerce Committee would go a long way toward 
restoring the patient-physician relationship, which has been damaged by “gag clauses.” We 
also believe, however, that if patients are to be truly free to make informed medical decisions, 
the legislation should be strengthened to reflect the following concerns: 

“GAG” CONTRACTS AND PRACTICES SHOULD BE BANNED, The legislation should 
be amended so that health plans would no longer be allowed to “gag” their physicians through 
policies and other unwritten conduct , which intimidate physicians and interfere with a patient’s 
right to receive essential medical information. As reported from the Committee on 
Commerce, Section 2 (a)(1) is both unclear and potentially harmful to patients. In short, this 
provision would merely prohibit health plans from including written or oral “gag clauses,” 
thus leaving it questionable whether those well documented cases in which a physician has 
been “gagged” by a plan’s own internal procedures would, indeed, be prohibited by the bill. 
Patients need to be protected from plans retaliating against their doctors for advocating on 
their behalf and following ethical medical practices; 

THE DEFINITION OF “MEDICAL COMMUNICATIONS” SHOULD BE EXPANDED, 
The Amendment’s definition of “medical communications” is narrow and limits what patients 
should be allowed to know. For example, the original “Patient Right To Know Act” expressly 
stated that physicians would be free to inform patients about the “basis or standard for the 
decision of [a health plan] to authorize or deny health care services or benefits.” The original 
bill also specifically protected medical communications between physicians and patients 
regarding “the process used by [a health plan] to determine whether to authorize or deny 
health care services or benefits.” Physicians should be free to inform patients if and when 
certain health services will be covered by the plan. The definition of “medical 
communication” contained in the original “Patient Right To Know Act” should be restored; 
and, 

HEALTH PLANS SHOULD NOT GET MORE THAN ONE BITE AT THE APPLE. 
Another provision in the Substitute bill would let health plans off the hook if they only 
occasionally use gag clauses. Under the amended version, civil money penalties could be 
leveled against a health plan only if the physician has been “gagged” as a part of a “pattern” 
or practice of the plan. Thus, a plan that gags physician communications on “an occasional” 
basis would be immune from punishment. The effects of “gag clauses ” are too dangerous to 
the health, safety and welfare of patients to be allowed more than one bite at the apple. 

Although we would prefer that the amended “Patient Right To Know Act” be restored to its 
original form, we are pleased that the amended bill would set the ground rules for physician- 
patient communications and would cover all health plans, including self-insured “ERISA” 
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plans. The AMA has worked closely with the sponsors of H.R. 2976 in developing this bill 
and maintains that it is a necessary first step to rid the health system of these egregious 
contract provisions without unduly interfering with the legitimate business practices of 
managed care companies. 

STATE/FEDERAL INTERPLAY NECESSARY TO CORRECT “GAG” PROBLEMS 

In reaction to the loud public outcry caused by local cases where physicians have been 
“gagged,” thereby threatening patients, a number of states have begun to enact “anti-gag 
clause” legislation. For example, legislatures in Massachusetts, Colorado, Maryland, 
Georgia, Indiana, Virginia, Maine, New Hampshire, Rhode Island, Tennessee, Vermont and 
Washington have all passed such measures. Another twelve states currently have similar 
proposals pending while a number of other states have chosen to address this issue through 
regulation. Finally, the National Association of Insurance Commissioners (NAIC) recently 
adopted a non-binding model bill that would, in part, ban plans from contracting to limit or 
prohibit a participating physician from discussing treatment options with patients regardless of 
the health carrier's position on the treatment options, or from advocating on behalf of patients 
within a utilization review or grievance process. 

Given the number of states moving forward with legislation, the NAlC's model bill and 
various private sector activities to educate the public about these provisions and practices, we 
expect some to pose the question, “is federal anti-gag clause necessary?" The AMA believes 
the clear and simple answer is “yes!” Even if all the states enacted similar “anti-gag clause” 
measures, not all health plans can, nor will, be reached by state law. Consequently, federal 
legislation is necessary to make “gag clauses" null and void in all health plans. Although the 
courts have yet to speak on this issue, we believe waiting for the courts to render their final 
judgment could, in the interim, prove harmful - if not fatal - for many patients. 

In addition, an increasing number of Medicare beneficiaries have begun to join managed care 
plans. Because this population often uses a greater number of specialists, managed care “gag 
clauses" could pose especially acute problems for unsuspecting Medicare beneficiaries. 
Although the path for Congressional reform of Medicare remains uncertain, we would expect 
efforts to change the system to include an even greater role for managed care plans in the 
immediate future. Federal legislation covering all private and public sector health plans is, 
therefore, needed in order to ensure that every patient is adequately protected from these 
contractual provisions and practices. 


In conclusion, the AMA maintains that “gag clauses" and “gag practices" should be made 
unenforceable and null and void. Toward this end, we support both private and public sector 
efforts to prohibit “gag clause” provisions and practices. The AMA maintains that such 
practices are an unreasonable burden on physicians and create an unacceptable ethical conflict 
of interest, as well as being “bad medicine.” In addition, to our support of the “Patient Right 
To Know Act of 1996” (H.R. 2976), we will continue to work to support physicians fighting 
against such practices and provisions. The AMA stands ready to work with you, Mr. 
Chairman and Members of the Subcommittee, on this important issue. I would be pleased to 
answer any questions you may have at this time. Thank you. 
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Mr. Ensign. Dr. Jagmin. 

STATEMENT OF CHRIS L. JAGMIN, M.D., MEDICAL DIRECTOR, 

PACIFICARE IN THE SOUTHWEST, DALLAS, TEXAS; ON 

BEHALF OF AMERICAN ASSOCIATION OF HEALTH PLANS 

Dr. Jagmin. Thank you, Mr. Chairman. 

Mr. Chairman, and Members of the Subcommittee, I am Chris 
Jagmin, medical director at PacifiCare in the Southwest. Today, I 
am testifying on behalf of PacifiCare and the American Association 
of Health Plans. PacifiCare and the American Association of Health 
Plans believe that physicians must be free to discuss all appro- 
priate treatment options with their patients. We believe this infor- 
mation should be complete, unbiased, and presented to patients in 
a language they can understand. 

PacifiCare uses no contract clauses which limit a physician’s abil- 
ity to discuss treatment options with his or her patients. PacifiCare 
in the Southwest is a network model HMO. We have 290,000 mem- 
bers and 75,000 Medicare members. We are the largest Medicare 
risk contractor in Texas and Oklahoma. Of our 8,200 contracting 
physicians, approximately 1,800 are primary care physicians and 
6,400 are specialists. 

Because of our strong commitment to the patient-physician rela- 
tionship, PacifiCare does not use contract clauses that limit a phy- 
sician’s ability to discuss treatment options with his or her patient. 
Contracts with physicians and other providers are a key feature of 
network-based care. Contracts enable plans to hold physicians ac- 
countable, set out physician and plan roles and responsibilities and 
set payment arrangements. They protect all the parties involved. 

Legislation prohibiting so-called gag clauses is unnecessary be- 
cause, despite all the recent headlines and news articles, available 
information suggests that health plans rarely, if ever, use provider 
contracts to restrict communications on patient care. 

Although some may find this surprising, it is fully consistent 
with the plans’ strong incentive to encourage, not stifle, such com- 
munications. 

Legislation regulating provider contracts is unwise because it 
would launch the Federal Government down the long and unprece- 
dented road of deciding what private contracts may or may not con- 
tain. This will almost certainly produce unintended consequences. 

There has been a lot of confusion around the issue of what is a 
gag clause and I would like to address two types of clauses that 
have been erroneously labeled as gag clauses — antidisparagement 
clauses and proprietary information clauses. 

The purpose of an antidisparagement clause is simply to prevent 
a physician from involving patients in disputes and disagreements 
between physicians and health plans. Patient care, not a physi- 
cian’s disagreement with the plan, should be the focus of a mem- 
ber’s encounters with the health delivery system. 

As a medical director, I believe that a physician who has some 
knowledge or understanding of the system in which he or she 
works has an obligation to work within the system to correct it. At 
PacifiCare, a member physician can pursue a number of avenues. 
First, a physician can bring the concern to the attention of the 
medical group’s or IPA’s medical director or administrator. If the 
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problem is still not resolved, then the doctor may appeal directly 
to PacifiCare’s physician advisory committees. PacifiCare also has 
a separate provider appeal mechanism available to physicians in 
the network. 

Proprietary information clauses protect information such as the 
specific financial arrangements between the plan and physicians, 
whose release of this information would undermine competition 
among plans. 

Disclosure of precisely how much a physician is paid per member 
per month, which I note can be an incomplete and misleading 
measure of payment, will do little to help patients answer the ques- 
tion that is foremost in their minds: Am I receiving the health care 
services needed for my disease or illness? Both antidisparagement 
and proprietary clauses in no way restrict physicians from discuss- 
ing treatment options. And, in fact, are commonly found in many 
other professional and business agreements. 

In addition, even though the Commerce Committee bill was nar- 
rowed in scope, the legislation still includes language that would 
bar a health plan from including “any provision that prohibits or 
restricts” any medical communication in contracts with health care 
providers. 

The vagueness of this term opens the doors to broad interpreta- 
tion by the Secretary of HHS. The bill also bans a health plan from 
prohibiting or restricting medical communication as part of an oral 
communication. Including oral communication that would change 
longstanding rules of contract law which have relied on written 
agreements between two parties. 

Regulating the terms of contractual agreements between provid- 
ers and health plans is not the way to ensure that patients receive 
the information that they need about their care, nor is it the way 
to ensure that physicians put patient interests first. 

Quality improvement systems and holding physicians account- 
able for patient satisfaction are more effective. At PacifiCare physi- 
cians, along with senior management, lead our commitment to 
quality through our quality improvement council. Each market in 
our region has a physicians’ advisory committee composed of prac- 
ticing physicians in our network. These physicians perform peer re- 
view activities, as well as design studies in collaboration with 
PacifiCare to improve our members’ health. 

We currently have 52 practicing physicians, including specialists, 
who actively participate in our monthly quality improvement ac- 
tivities. We have targeted quality improvement activities in clinical 
areas such as congestive heart failure, diabetes, early detection of 
breast cancer, depression, and pediatric asthma. 

These measurement and improvement activities will allow us to 
improve the care and outcomes for our members. HMOs and other 
integrated networks provide the unique vehicle for systematic qual- 
ity improvement that is not readily available in fee-for-service ar- 
rangements. 
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What PacifiCare and other plans understand is that if you offer 
high quality care at an affordable cost, members will remain in 
your plan. While the record of network-based care in terms of the 
quality of choice and affordability is impressive, we are always 
striving to better fulfill our aim. Together we make lives better. 

Thank you very much for this opportunity to be a part of this 
hearing. I would be pleased to respond to any questions that you 
and other Members of the Subcommittee have. 

[The prepared statement follows;] 
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STATEMENT OF CHRIS L. JAGMIN, M.D. 
MEDICAL DIRECTOR 
PACIFICARE IN THE SOUTHWEST 


Mi. Chairman, members of the Committee, my name is Chris Jagmin, M.D. I am the Medical 
Director of PacifiCare in the Southwest, and today I am testifying on behalf of PacifiCare and the 
American Association of Health Plans (AAHP). AAHP (formerly GHAA/AMCRA) represents 
more than 1 000 HMOs, PPOs, and similar health plans. AAHP member companies ate dedicated 
to a philosophy of health cate that puts the patient first by providing coorxlinated, comprehensive 
health care. AAHP plans care for more than 100 million Americans. 

PacifiCare is a network model HMO, which means we [Hovide services through a tretwork of 
contracted medical groigrs and Independent Practice Associations (IPAs). I appreciate the 
opportunity to address you today and hope my comments will be helpful to you. Let me say at the 

ontact that PacifiCare uses no contract clauses which limit a physician's ability to discuss 
treatment options with his/her patienL Also, AAHP and its member plans are committed to a 
policy of unrestricted communication between physiciaiu and their patieats with respect to 
diagnosis, treatment, and other information affecting the course of patient care. 

My testimony will highlight three areas: 

1 . Describe PacifiCare in the Southwest and how we work coUaboratively with our physicians. 

2. Review our activities to increase the value of health care, improve the quality of 
care/services provided, and improve health outcomes for our membership. 

3. Discuss health plan contracting issues attd related proposed legislation. 

PacifiCare in the Southwest is a network model HMO, as noted above. We have 290,(XI0 members 
irKluding employees fiom small to very large companies, union trusts, and individuals. Our senior 
risk plan for Medicate beneficiaries (Secure Horizons) has over 500,000 members nationally and 
over 75,000 members in the Southwest We ate the largest Medicate risk contractrrr in Texas and 
Oklahoma. There ate 5$ medical groiqrs/IPAs with 8200 physicians in our network. Of these, 
approximately 1800 ate primary cate physicians and 6400 are specialists. 

Our providers include sttuill primary cate ofEces of one or two physicians, as well as large multi- 
^recialty medical groups. We also contract with academic medical centers such as the University 
of Texas Medical Branch in Galveston and the University of Texas Health Science Onter in 
Houston. 

This large network provides our membership a wide choice of physicians. Members may change 
physicians within their medical group fieely or may change medical groups on a monthly basis. 
With such a wide choice, members ate encouraged to select the physician who best meets their 
needs and preferences. Our medical groups take both quality of cate and customer service 
seriously. This is reinforced by medical groiqis’ intense competition with one another for patients. 
A medical group that responds to patients’ needs will be successful. In contrast, medical groups 
that ate not sensitive to individual patient needs will lose patients arxl will not thrive. 

PacifiCare in the Southwest is dtivoi by our corporate aim: "Together we mulfr lives better." We 
take great pride in our relationships with our medical providers. We have worked coUaboratively 
over the years to ensure that physicians have die tools they need for improving care and service. 

Our "Art of Caring Program'' was developed five years ago to improve service. It consists of 
intense one-to-two day training programs for physicians, nurses and office staff, focused on 
improving customer service and enhancing patient satis&ction. We have also funded two-day 
training programs to promote better communication between patients and their physicians. We 
have invested in our physicians’ commitment to quality by giving practicing physi rium the 
opportunity to attend intense, four-week courses in quality improvement 

Quality Improvement arxf Continuous Improvement are two values we believe in deeply. Along 
with physicians, senior management leads our commitment to quality through our (Quality 
Improvement Council. Each market in our region has a Physician’s Advisory Committee 
composed of practicing physicians in our network. These physicians perform peer review activities 
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as well as design snidies in collaboration with PacifiCare to improve the health of our members. 

We currently have 52 practicing physicians - including specialists - actively participating in our 
monthly quality improvement efforts. 

A major objective of our quality program is to assure that each of our members receives the best, 
most appropriate care for his or her particular case. As you may Imow, there is a great deal of 
variation in physician practice across the country, with the residents of some areas being two or 
three times mote likely to receive a particular treatment - such as an angioplasty - than those in 
other parts of the country. These variations strongly suggest fiiat, under fw-for-service medicine, 
some patients are teceiving treatment that is inappropriate for their case. A Rand study, for 
exanqtle, reports that 25% of carotid endartectomies and coronary artery bypass surgeries are 
probably unnecessary or inappropriate. PacifiCare’s quality improvemertt mechanisms ate 
designed to assure that patients are not over-treated or under-troled - that they recdve the cate 
they need. Working with physicians to develop arrd refine practice guidelines and utilization 
management techniques, we have been able to reduce the incidence of ioqrptoptiale cate and its 
associated risks. In one case, for exatrtple, heart bypass surgery successfiilly averted the need for a 
more serious and risky heart transplartt; in another, a patient whose physician initially 
recommended a kidttey transplant was found instead to need a mote complex - and cosdy - 
Iddney-pattcreas trattsplanL 

It is likewise important to note that there may be several treahnents available for the same 
diagnosis. Prostate cancer is an example. Current treatments itrclude radical surgery, standard 
radiation therapy, brachytherapy (seed implants), ciyoablation (ficezing), hormonal therapy, or 
watchfirl waiting. Choice of treatment must be based upon the lull clinical picture - the stage of 
cancer, its aggtessivettess, the age of the patient, and the values or preferences of the patient In 
these, and in &ct all circumstances, we believe that patients treed the most complete, unbiased 
irtformation available to assist them in making the right choices for them. We do not believe in 
limiting physiciarrs’ discussion of patients' choices or of other information important to helping 
patients make decisions about their care. We do not believe either that physicians are always 
unbiased in their treatment recommendafions. It might be unusual, for example, for a radiation 
oncologist to recommend surgery to a prostate cancer patient. He/sbe wmild be much more likely 
to recommend radiation therq^. Out tqiproach is to encourage patietns to make these choices 
when all the infistmation has been provided to them. 

PacifiCare believes that we need to be accountable for these activities. To that end we have 
published HEDIS data for three years. We have targeted quality improvement ardivities ongoing in 
the foUowitrg clirrical areas: 

• Congestive Heart Failure 

• Diabetes 

• Pediatric Irttmurrization 

• Marrrmogrqrhy 

• Pap smears 

• Depression (study in collaboration with the Rand Institute) 

• Pediatric Asthma 

These measurement artd improvertrent activities will allow us both to improve the care and 
outcomes of these populatiotts and to report our results. A GHAA survey of 125 HMDs in 1994 
indicated that 96 of them have implemented programs to improve childhood irmnunizations - even 
though iirrmunization rates already ate higher in HMDs than in fee-for-service. Others have 
programs in asthma, arthritis, and other dteases. These efforts are is «d<tition to other quality 
improvement irritiatives which might be directed at improving record keeping systems, developing 
tttissed appointment tracking systems, or improving follow up of abnormal lab/x-tay results. 

In this way, HMDs are organized systems for fioancirrg and deliveritrg health care. They provide a 
vehicle for systematic qirality improvemertt diat is not as readily avaihtble in more episodic 
finartcing anangerrrents such as fee-for-service plans, because HMDs combine a number of 
interrelated features that foster a comprehensive approach to quality. These include: 
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• Selection of a defined, fuUyctedentiiled network of]ifoviden«4iD can woik together on 
delivery and quality issues. 

• Delivery of comiaeliensive services across the spectrum of inpatient and outpatient settings, 
providing a full range of quality interventions. 

• Clinical and fiscal accountability for die beahfa care ofa defined population -allowing 
population-baaed data collection, analysis, intervention, and monitoring - and establishing 
accountability for healtfa plan performarree. 

A comprebensive review of the literature published fiom 1980-1994 appeared in the May 18, 1994 
Journal of the Ameriom MeHiciil Asaneiarinn It analyzed 167 studies comparing quality of care in 
HMOs with care provided to similar populations in other settings. The study concluded that HMO 
quality is better than or equal to the iee-for-service results on 14 of 17 measures. People cared for 
in HMOs consistently receive more preventive care — such as breast, pelvic, rectal and general 
physical examinatioas - as well as more healtfa jsomotion counseling. Some specific examples of 
studies on quality of cate in HMOs are outlined below. 

• Elderly HMO members with cancer are more likely to be diagnosed at an early stage than those 
in the fee-for-service system, according to a HCFA study that compared Medicare records for 
12 different types of cancer. Breast, cervical and colon cancers, along with melanomas, were 
diagnosed significantly earlier in HMOs than fee-for-service. The largest difference was for 
cervical cancers; almost 60 percent of HMO members were diagnosed at the earliest stage, 
compared with just 39 percent of fee-for-service patients f American Journal of Public Healtft. 
October 1 9941. 

< Women in HMOs were more likely to obtain mammograms, pap smears and clinical breast 
exams than women in fee-for-service settings. For example, 62 percent of women HMO 
members age 30-64 had a mammogram within the past year, compared to SO percent of women 
with fee-for-service coverage (CIXyKCH& AdYatMjpa»a,tlp..2M. August 3, 1994). 

• Finally, HMO members - elderly and non-elderly - are mote satisfied overall with their health 
plan than fee-for-service enrollees. For example, a survey of 19,000 elderly Americans by the 
National Research Corporatiao found those enrolled in HMOs had higher satisfaction levels 
than traditional fee-for-service Medicate oroUees for every l evel nf health 

At PacifiCare we measure member satisfaction in several ways. One measure is the Member 
Satis&xion Tracking System (MSTS). This program involves a telepbooe survey of a statistically 
valid sampling of members for each of our contracted medical groups/IPAs. For example, the most 
recent results for 4 months ending 3/96 show diat 97% of Secure Horizons members in San 
Antortio are satisfied on an overall basis and 98% said they would recommend PacifiCare. Also, 
the survey results indicate that 100% of Secure Horizon members of Tulsa are likely to continue 
coverage. 

The second measure of satisfaction (or dissatisfaction) is the number of complaints. This has 
consistently been low, and currently is less than S complaints per thousand members per year for all 
complaints related to clinical cate or service. In 1995, we estimate there were over 1,000,000 
doctor-patient visits in our system. During diis same period, there were less than SOO complaints 
related to quality issues (less than .03% of visits). Of these, less than SO were fouixl to repi e se nl 
true quality-of-care issues. This rep r esen ts less than .005% of visits. All complaints ate carefully 
reviewed and action plans developed when appropriate. Unlike fee-for-service, HMOs have 
systems in place to address problems with the ot^ective of preventing their recurrence. 

Perhaps a mote important indicadon of sadsfiKtion than enrollment rates is disenrollmoit rates. 
People can Join a plan, hut that means very little if they disenroll in a short period of time due to 
dissatisfaction. According to a reoent study based on Health Care Financing Administration 
(HCFA) data, only 4% of Medicare beneficiaries enrolled in HMOs return to fee-for-smvice plans. 
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CflutadiiiJiauL 

BefMccommaitiiigtHiiiR. 2976, Mi. OsEBnaoi, we wait to tmdotsxn one vital pant We 
fimly believe diot toe should be open conununicatita between lieaMs {sofessitaals and tteir 
patienis about health status, medical coudhiaDS, and treatment options. SuchcommumcatiODiskey 
to pievention and eaily treatment, which AAHP member plans have long emphasized as an integral 
part of network-based cate. Likewise, tire full paiticipeaion of patients in decisions affixting their 
treatment helps to assure that they receive quality, cost-effictive care. Viewed fiom this 
perspective, sudi communication is in the best interests of the patient, tire j:hysidan, and tls healtii 

plat 

Federal legislation regulating the contractual relationships between physicians and health plans is 
both unnecessary and unwise. Contracts witii physicians and other providers are a key and 
distinguishing feature of network-based care, ensuring that most of the services their enroUees need 
ate provided through selected panels of (sovidets. Contracts ate how our plans hold these 
providers accountable, how they make clear the reflective roles and responsibilities of tiie providra- 
and the plan, and how they codify the payment arrangements between tte provider and tlK plan. As 
such, they protect all of the parties involved. 

Legislation prohibiting so^ailed “gag” clauses in these contracts is unnecessary because - despite 
all the recent headlines and news articles - available information suggests that health plans rarely - 

- if ever - use provider contracts to restrict communications on patient care. Alfliough some may 
find this surprising, it is fully consistent with plans' strong incentive to encourage - not stifle - 
such communications. 

Provider Contracts 

Legislation regulating provider contracts is unwise because it would launch the federal government 
down the long and unprecedented road of deciding what private contracts may and may not contain 

- and in a sector of the economy that is so complex and rapidly changing that any efforts to ban 
specific arrangements will almost certainly produce unintended consequences. As introduced, for 
example, H.R. 2976 would effectively nullify two types of contractual provisions - “anti- 
disparagement" clauses and confidentiality clauses - that in no way restrict treatment-related 
conununications between doctor and patient. Because these types of clauses have been 
misconstrued as “gag clauses,” I would like to briefly discuss them. 

Aflfi-tlBBitagtinwt ttoiuM 

The primary purpose of an anti-disparagement clause is simply to prevent a provider fiom 
involving patients in disputes and disagreements between physicians and health plans. Patient care 

- not a physician’s disagreements with the plan - should be the focus of a member’s encounters 
with the health care delivery system. If a provider disagrees witii a health plan decision, he or tiie 
should seek to resolve the matter directly with the plan, not by enlisting patients to do the job. Such 
disputes do not belong in the examining room. These types of disputes relate to communication 
between a provider end a plan, not a provider and a patient. 

Anti-disparagement clauses are also designed to assure that a provider who has contracts with more 
than one health plan does not use his or her position to encourage patients to switch fiom one plan 
to another simply because that plan’s contract is more advantageous to the physidatL It is 
impoitant to rsnember that many physicians are afBliated with multiple h^fo plans witii quite 
diifecent compensation arrangements. 

As a medical director, I believe that a physician who has some knowledge or understanding of the 
system in which he/she works has an obligation to work within the system to correct it. The system 

- within network-based plans - has a number of avenues that a physician can pursue. First, a 
physician can bring the concern to the medical groiqi or iPA’s medical director or administrator. If 
the individual problem still caimot be resolved, then individual doctors may utilize an fqieal 
mechanism directly to PacifiCare. PacifiCare engages its physician {aovidns at a variety of levels 
'o permit this to happen. Concerns may be brought to the Physician Advisory Committees. 
PacifiCare also has a separate provider appeal mechanism available to physicians in the network. 
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Pennitting physicians to criticize the health plan iiresponsibly is unacceptable. Protecting 
physicians making inconect and misleading statements is not a radooal solution, and in fact, would 
under mine the premise that patients should be ^ven complete, accutate and unbiased information. 
Futtfaer, such protectioo would be unp recedented, and would afford health care providers protection 
not available to any other contractors. 

Dracloanre of Propiietarv Informathm 

When used, confidentiality clauses ate intended (nimatily to protect against disclosure of 
proprietary information. We believe that patients should be irrfotmed about how tiieir health plan 
works, arid why, in their specific case, particular treatment options are appropriate or irr^rpttrpriate. 
Likewise, patiertts should be firlly ittfortned about how their health plan made a decision about 
whether a particular service was covered, bow to appeal that decision, and in general terms what the 
plan’s financial arrangements are with tire health professionals who provide patient care. 

Health plan contracts with providers often contain legitimate requirements that providers not 
disclose proprietary information, such as specific protocols and specific compensation amounts. 
Restricting the disclosure of such financial information is appropriate. First, competition among 
health plarrs is irttense, and the release of such information about one plan can give its competitors 
an irnfair advantage, erode any competitive advantage it has achieved, and eliminate the incentive to 
find more effective methods for delivering cate. Secotrd, plarrs themselves ate often bourrd by 
contract trot to disclose coverage decision procedures and other protocols that are licensed by 
companies that have developed them as commercial products. Preventing plans firxn requiring 
their affiliated providers to respect this confidentiality will make it difficult, if not itrrpossible, to 
comply with such obligations atrd to protect intellectual property appropriately. 

Releasing proprietary decision procedures will do little to help patients understand the particulars of 
their case. These docirrtrents are fiequettUy highly complex, sometimes volittrrinoits, and almost 
always involve extremely technical terminology. More importantly, disclosure of precisely how 
much a physician is paid per member per month will do little to help patients answer the question 
that is foremost in their minds: Am I receiving the appropriate bealtii care services needed for my 
disease or illness? 

As a recent article in the New Rnyland JoimMl of Medicine points out, network-based health plans 
have developed highly sophisticated mechatusms for paying physicians — mecharrisms that take 
into account patient satisfaction and other measures of quality, as well as practice profiles, in order 
to avoid both urtder- and over-utilization of services.' The article reports, for example, that “more 
than half of the group or staff model HMOs attd the network or IPA HMOs adjusted payment 
[physician compensation] on the basis of patients’ complaints and measures of the quality of care." 
Thus, simply telling a patient that her plan pays a physician $X per month for her cate fiuls to tell 
the whole story. In fact, it can be misleading if the patient does not understand that the plan is also 
paying the physician a similar amount each month for an entire group of patients, many of whom do 
not need any cate — or if the patient does not know that the physician has “stop-loss" protection 
for high cost cases, as is fiequently true. However, patients should know bow the decisions 
affecting their care are made and how they can appeal any decisions with which they 
disagree. 

PacifiCare and “Gag Clauses" 

PacifiCare believes categorically that physicians must be fiec to discuss all appropriate treatment 
options with their patiertts. We believe that this information should be complete, imbiased . and 
sensitive to the patient's own values . Patients should have information presented to them in ways 
they can understand and in language that they can understand. 

As a medical director. I’d like to poirrt out that not all physicians may be aware of all treatment 
options. There is much changing in the practice of medicine and ttew treatments are available all 


' Gold, Hurley, Lake, Ensor, and Berenson, “A National Survey of the Arrangements 
Managed Care Plans Make with Physicians,” New England Journal of MeHirine vol. 333, No. 
25 (December 21, 1995), pp. 1678-83. 
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the tune. Nonetheless, PacifiCare encourages our doctors to discuss sU treatment options, including 
those which may not be coveted. 

PacifiCare agrees with dre staiemoit; "Patients cannot make apfsopiiate health care decisions 
without access to all relevant information relating to those decisions". This infimnation should 
include an understanding of whether the treatments are covered by the plan as this inforaiation may 

w ntain ■ tlame limiting a 

Over die years, PacifiCare has eryoyed substantial growdi, a high level of memb» salis&ction, a 
low level of disrauoUment, and a hi^ mutual regard with our medical providers. Regulation of our 
provider contracts is not necessary and could potentially impair the corrununication between the 
doctor and the patient 

I,e«fialatiiig Contraeta - H.R. 

The Committee on Commerce made significant changes to the introduced version of H.R. 2976. 
Changes inciiute a shorter definiticm of medical communication with the addition of a specific 
reference to oral communication; a chan^ in the amount of civil money penalties; deletion of the 
“prohibition on adverse action by a health plan”; and redrafting of the rule of construction. 

While the scope of H.R. 2976 has been improved since it was first introduced, we still have serious 
(noblems with the bill. Today I am going to address two areas of concein. 

“Restricting’’ Commniikations 

We believe that the intention of H.R. 2976 is to protect patient care by assuring unrestricted 
physician-patient communication regarding medical diagnosis and treatment options. 

Unfortunately, this bill could actually place patient care at risk by interfering with our health plans’ 
quality assurance initiatives. H.R. 2^6 includes languid that would bar a health plan fiom 
including “any ixovision that prohibits or restricts” any medical communication in contracts or 
agreements, written statements, or oral corrununications with health care providers. The vagueness 
of the term "restricts” opens the door to broad interpretation by the Secretary of Health and Human 
Services and the federal courts, leading to extraisive government miciD management of health care 
delivery. 

Some health plans and physician grotg) jxactices currently require physicians to refer to clinical 
practice guidelines or practice protocols before discussing diagnoses and treatment options witii 
their patients. For exsnple. some require physicians to check with the plan before reconunending 
an organ transplant, to make sure the doctor knows about the plan’s use of centers of excellence for 
transplant surgery. If broadly interpreted, such practices, derigned to ensure high-quality care, 
could be deemed “restrictive.” Other health plans and medical group practices require physicians to 
discuss complex cases with their peers, i.e., doctor-to-doctor, to assess the medical appropriateness 
of a course of treatment for a particulaT patient, prior to discussing treatment options with their 
patients. These discussions focus on the tough cases for which a clear-cut treannent may not be 
obvious. H.R. 2976 could prohibit this quality improvement practice. These types of quality 
improvement activities do not interfere with plans’ commitment to fiee and open communication or 
their commitment to placing no restrictions on discussion of medical treatment options. 

Limits on “Oral Cornmnnicatioiis’’ 

We are (xatcemed that H.R. 2976 not <mly bans a health plan fiom including any proviaon that 
prohibits or restricts medical corrununication as part of a written contract or written statement, but 
also as part of an “oral corrununication.” The inclusion of “oral communication” in H.R. 2976 is 
urmecessary as the relationship between a plan atrd its providers invariably is governed by a written 
agreement. 

The purpose of written contracts is to assure that all parties involved have a clear understanding of 
what is expected of them. Currently contracts are erifotced on the basis of mutmlly agreed u> 
written terms and conditions, precisely because oral communications are easily subject to 
misinterpretation. H.R. 2976, which permits disputes to be based on undefined oral 
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communicatioiis between healfii plane and physicians, creates sevcial problems. First, the bill 
would create the potential for litigation based on a provider's roisinterpfetation of a casual 
comment Second, the bill does not make clear wbo is a “representative” of the health plan or who 
is responsible for the plan’s oral communications. Is the repr ese n t a tive solely a health plan 
administrator, or do physicians also speak as represenutives of the plan? If a physician suggests to 
one of his colleagues that he should conduct mote tests before revealing a diagnosis to a patient 
would this be interpreted as prohibited communication under this bill? 

Further, in a dispute on the issue between a plan and a provider, it would be the language of the 
written agreement between them which would govern. Oral statements made by a plan to a 
provider which restricted or prohibited medical communication would violate the written contract. 

Finally, regulating “oral communications" would force health plans to document all oral 
communications that they have with providers to protect themselves from future litigation. 
Informal conversations about medical cate, for example between a medical director and a plan 
physician would be difiBcult, as remarks would have to follow an approved script Maintaining 
daily records of every interaction would be tremendously laborious and administratively 
burdensome. Moreover, it would inhibit the fiee flow of information between medical 
professionals that is vital to providing high quality care. 


While the record of network-based care in terms of quality, choice, affordability, information, 
partnership and prevention is an impressive one, we certainly recognize that there is always room 
for improvement Due to the complexities of modem medicine, the best outcome is not always 
achieved in every circumstance - regardless of the type of delivery system. Press reports critical of 
HMOs and other netwoik-based heaMi plans focus on anecdotes without even mentioning the 
numerous studies repotting that quality of care in network-based plans is equal to or better than care 
in fee-for-setvioe plans. It is this evidence - and not anecdotes - foat should drive our policy 
discussions. Moreover, such stories foil to acknowledge that the very same laoblems can and often 
do occur in fee-for-service plans. 

We interrd to continue to support efforts for continuorrs quality intptovement, to encourage 
dissemination of comparative plan data, and to respond promptly to identified ptoblenrs. At the 
same time, we urge diose who have the re^xmsibility for public policy-making to reject legislation 
or regulation that would reduce network-baaed care plans' ability to deliver quality, aSbrtlable care. 
Regrettably, all too often oppotrents of HMOs, PPOs and other similar plans have tried to use 
legislation to rmnecessarily burden health plans and thereby limit consirmers’ choices. 

We kttow there are tens of tttillions of very satisfied consumers enrolled in PacifiCare and other 
AAHP member plans. What they illustrate is that os Americans have direct cortlact with network- 
based core plans, they recognize and appreciate the advarrtages these plans provide. Each and every 
day our member plans focus on improvitrg or maintaining tte health of their patients as well as 
making health cate more affordable. HMOs, PPOs and other network-based plarrs have been at the 
cettter of efforts to reform our health care system for decades and as study afia study shows, they 
have dotM it with high qirality at lower costs and with high levels of patient satisfaction. 

Thattk you very much for this opportuitity to be a port of this heating. I would be pleased to 
reqxmd to any questiorts that you or other members of the Committee may have. 
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Mr. Christensen [presiding]. Thank you, Dr. Jagmin. 

Dr. Nelson, earlier one of the panels talked about the insurance 
commissioners taking a look at this and letting it be handled at the 
State level. In your opinion, what would be wrong with allowing us 
to go that route as we are in, six or seven States now and growing, 
rather than, as Dr. Jagmin has stated, down that slippery slope of 
Federal regulation? 

Dr. Nelson. Thank you, Mr. Chairman. 

One of the roles I have in Utah, as being the deputy director of 
our State Health Department — ^and there are many groups which 
would not fall under that group — there are about 60 percent or 
more of individuals who are insured by employer-owned insurances 
which simply do not come under the regulation for a State insur- 
ance commissioner. 

Further, there are many patients also in Federal programs, spe- 
cifically Medicaid or the State programs. So, a tremendously large 
number of individuals would not be affected by that. 

Mr. Christensen. Dr. Jagmin, I wanted to find out under 
PacifiCare how autonomous are the doctors under PacifiCare’s 
managed care plans? 

Dr. Jagmin. When you talk about autonomous, I assume you 
mean clinical decisionmaking processes? 

Mr. Christensen. Correct. 

Dr. Jagmin. We delegate medical necessity and the determina- 
tion of clinical decisions to physicians in our network. 

Mr. Christensen. So, do they have to get approval every time 
they are presented a case scenario versus a specialist, that type of 
situation? 

Dr. Jagmin. Physicians in our network do not call the health 
plan for approval. We delegate utilization management to provider 
physician groups. Now, within their medical group, the physicians 
may have set up mechanisms where they call, each other for ap- 
proval, but we do not maintain a 1-800, call a nurse program, or 
anything like that. 

Mr. Christensen. Do they lose money if they refer, as a primary 
care giver, if they refer out of the network or to a specialist within 
the network? 

Dr. Jagmin. Providers lose money if they refer inappropriately. 

Mr. Christensen. What is determined inappropriately? 

Dr. Jagmin. The physician who is taking care of the patient de- 
termines what is inappropriate. If a patient needs care and the 
plan’s physician or whoever is contracted to take care of the patient 
does not take care of the patient, they will become sicker, they are 
going to require more resources, they are ultimately going to cost 
the system more. So, the emphasis in good managed care plans is 
to determine illness, discover it early, and treat it early. 

Mr. Christensen. How do the HMDs and, specifically 
PacifiCare, encourage doctors to discuss all the possible alter- 
natives with the patient? 

Dr. Jagmin. Sometimes the health plans have to raise all the 
possible alternatives with the patient and the physician. The 
PruCare issue we were talking about earlier is a good example — 
PruCare has centers of excellence that they use for transplants. 
When a member has an unusual disease that requires a transplant. 
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they can go to a center of excellence. Involving a national center 
broadens the range of choice and opportunities. 

In my particular case, I have a friend in San Antonio who is an 
attorney whose daughter has cystic fibrosis. At age 26, she is still 
alive and required a lung transplant. PruCare arranged for them 
to go to Barnes, in St. Louis, which is one of the best programs and 
they were very happy with the outcome of that care. 

Mr. Christensen. Should a patient have the right to know finan- 
cial arrangements and incentives that doctors have with managed 
care organizations? 

Dr. Jagmin. Yes. I think patients should have a right to know 
incentives. I do not think they should know proprietary information 
and I will give you an example. 

When I was practicing in my group, we put out a letter to our 
patients and said, you’ve joined our practice. You should know if 
you are a PacifiCare patient, we are paid by capitation. We are ac- 
countable for your health care and here is how we are reimbursed. 

We found that to be a fair and equitable way to be reimbursed. 
We did not tell them our capitation rate is x dollars and cents per 
member per month because that would be proprietary information. 

Dr. Nelson. Mr. Chairman, it is so much more subtle than that. 
Let me tell you about a real live patient not too long ago and I will 
do it as briefly as I can. Just to tell you the bind we are in. 

I am an obstetrician-gynecologist and I see high-risk patients. I 
hope they do not become high risk because they come to me but 
high risk in the first place. This is a patient I had not rendered 
care for before, who had five previous cesarean deliveries. She was 
pregnant for the seventh time, having had a miscarriage. It was 
about 33 weeks out of 40 gestation. She was in preterm labor. 

Now, the question is, what do we do? Every once in a while at 
33 weeks, a patient will be mature enough that if her baby were 
delivered it might do very well, with intensive care but very expen- 
sive intensive care. If the baby were not mature, if we simply kept 
it in the womb a little bit longer it could become mature relatively 
rapidly with not much difficulty. 

In this particular case, it also meant an expensive operation 
which, of course, puts the patient at some risk. Now, what do we 
do? Because of my training I did what I thought I was supposed 
to do: I called an expert. A colleague of mine who is a perinatal 
doctor, a person specializing in high-risk obstetrics. 

We agreed together that the appropriate thing to do was to do 
an amniocentesis and remove a small amount of fluid from the 
womb, analyze that and see if the baby were mature and make our 
decision based upon that. As I had the abdomen prepped, the pa- 
tient reminded me that she was a member of XYZ corporation. Of 
course, I took my sterile gloves off and called XYZ. I do not know 
where the people came from, and I am sure the person I talked to 
did graduate from high school, but not much more. 

That person could not spell amniocentesis, could not tell me if it 
was covered or not, and could not find a supervisor who could tell 
me. I was finally told, after many minutes on the phone, that this 
was not a covered benefit. Now, what am I supposed to do? 

Am I supposed to allow my patient to go into labor, maybe let 
her baby die and, at any rate, cost thousands and thousands of dol- 
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lars if I make the wrong judgment? Or do I go ahead and try to 
keep the baby in utero which if I do inappropriately could make the 
uterus burst and she could lose her life? 

Oh, by the way, all these young folks are making these decisions 
in a cavalier fashion on the telephone some place in a clandestine 
place, never having seen my patient. I am the one who takes the 
medical-legal hit. If there were a problem, I am the one who has 
to go to court. 

What did I do? I did what was right, I prayed and I did the 
amniocentesis. I ate the cost of it. I ate the cost of the test which 
was several hundred dollars, found out that my patient was not 
mature, kept her on tributelene or medication to make her not con- 
tract and successfully delivered her several weeks later of a term 
infant. 

What was my thanks? A letter of reprimand for telling my pa- 
tient something she should not have been told, even though I pro- 
vided good care. 

So, it is not just, Mr. Chairman, what’s written in the contract, 
it is the implementation and the subtleties, the vagaries, the regu- 
lations, and so forth, that come out. It was very difficult. 

Mr. Christensen. Would you be able to give a copy of that letter 
of reprimand to the Subcommittee? 

Dr. Nelson. I am sure I can find it. 

Mr. Christensen. I would be interested in seeing that. 

[The information was not available at the time of printing.] 

Mr. Christensen. Dr. Jagmin, Dr. Nelson earlier talked about a 
Humana contract that he recently testified from. Would you con- 
sider that a gag clause? 

Dr. Jagmin. If I am remembering the contract correctly, it was 
an issue about informing the patient. 

Mr. Christensen. Dr. Nelson, do you have that, would you 
reread that? 

Dr. Nelson. Right here. This is the Physician Bulletin 96001— 
5896. And it says, “Effective immediately, all Humana participat- 
ing providers must telephone the preadmission review department 
at 1—800, before an admission occurs and before conveying the pos- 
sibility of admission to plan member.” 

Now, it talks about many group contracts that specify a 50- 
percent penalty for not getting preadmission review authorization. 

Dr. Jagmin. I think the issue of the particular quote, before con- 
veying the possibility of admission to the plan member, is wrong. 
And I think Humana subsequently said that that was a wrong 
statement, that there was an inappropriate person who issued it. 
That is inappropriate behavior, clearly. 

Now, the issue of what is covered under a benefit is definitely in 
the plan’s purview. Something may be medically necessary and not 
covered in the plan’s benefit. So, it is important for physicians to 
notify patients that you need to have this done, and now we are 
going to figure out if your plan covers it or not. I am going to call 
the plan to see if I can do it. I think we are starting to confuse 
medical necessity with benefit plan coverage issues. 

Mr. Christensen. And under the association you are represent- 
ing, the medically necessary words, would be, something that 
under Dr. Nelson’s scenario would have been covered? 
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Dr. Jagmin. Now, in PacifiCare, Dr. Nelson or the physician in- 
volved in this Humana issue, would not have called me or anybody 
else for approval to do the procedure. 

Mr. Christensen. OK. Dr. McDermott. 

Mr. McDermott. Thank you, Mr. Chairman. 

I would like to follow that line of questioning. If the physician 
delivers the care, at some point you are going to go after Dr. Nel- 
son if he does too many amniocentesis. Ultimately, your computer 
printout is going to come out that he does one on practically every 
case he has. 

Now, what’s the penalty for that in your organization? 

Dr. Jagmin. The penalty for being an outlier is not a penalty. I 
learned from Brent James of Inter-Mountain Health Care in Salt 
Lake City, and I am sure that Dr. Nelson knows, the fact that a 
physician is in variation compared to his or her peers does not 
mean they are wrong. It means there is a variation and we should 
investigate it and explain it. 

It may be that the patients who went to Dr. Nelson were truly 
sicker, truly did require those procedures. That every one of them 
was justified. Fine. Variance is explained. 

It may be that there is a learning opportunity for Dr. Nelson to 
learn what the rest of his colleagues are doing. It may be that Dr. 
Nelson is doing the right thing and all the other doctors should be 
doing more amniocentesis. 

Mr. McDermott. Well, you puzzle me because obviously Dr. Nel- 
son thinks there is a situation of subtle kind of gag or subtle re- 
striction on his practice. You say it does not exist. I do not under- 
stand why your organization would oppose this bill, since you say 
you rarely use this, I think that the language you actually used in 
your testimony rarely, if ever, use these Idnds of 
antidisparagement or any other kind of clause, why would you re- 
sist this being in the law? 

Dr. Jagmin. Physician health plan contracts are very com- 
plicated. And what we really oppose is the Federal regulation of 
that contract and that interaction. This is only one example that 
once we get started into we are going to be micromanaging every 
detail of that relationship. We are all going to be unhappy, both 
providers and health plans. 

Mr. McDermott. But I said to the last witness, as I think you 
may have heard, I suspect that Dr. Nelson’s going to win in the 
end, because his story is much more compelling than your kind of 
rational presentation of this. You got billions of dollars, I mean you 
got the front page of Time magazine last December with a doctor, 
with a mask in his mouth, being gagged. When you have got that 
going on out there, I cannot understand why you, on a business 
basis, would resist something that you say you rarely, if ever, use 
and there would be no penalty on Dr. Nelson. You would never, 
ever deduct anything out of his paycheck if he did an amniocentesis 
on everybody. 

Dr. Jagmin. Let me give you an example where I think we have 
problems with the language of the bill. Theoretically now some of 
the communications that happen between a medical director and a 
physician in the plan I would consider would be a restriction. 
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For instance, if we know a patient’s having a certain procedure 
done at a particular hospital, and I know from dealing with other 
patients that hospital B over in this other city has a much better 
success rate. If I call that physician and say, Did you know this?, 
am I gagging that physician? 

We read that potential communication as a gag and it is very 
much up to the whim of the Secretary in determining that. I am 
concerned about that. 

Dr. Nelson. If I may, I take exactly the opposite approach. I say 
how can anybody be opposed to it? The groups like PacifiCare that 
are doing a good job, do not have anything to fear. The ones who 
are doing a bad job are the ones that need to fear. It is so subtle, 
Dr. McDermott, so subtle. Within the last 2 weeks I received from 
one of my ^oups I have worked with for 13 or 14 years now, a new 
way in which I will be paid. There are four tiers. I happen to hit 
tier three, so I am going to be paid a little bit more but not as 
much as if I were to hit tier four. 

Now, the way this was determined is that they took the number 
of dollars I spent for my patients and compared the number of dol- 
lars I spent to my patient to the number of other doctors, all spe- 
cialties, and divided it by the number of doctors. 

Mr. McDermott. All specialties, not just 

Dr. Nelson. Yes. 

Mr. McDermott. You weren’t compared against obstetricians? 

Dr. Nelson. No, sir. All doctors. 

Mr. McDermott. So, that’s kind of a universal salary schedule? 

Dr. Nelson. Correct. So, what they got was an average. And 0.3 
was the average and I was 0.4, some small number. I said to the 
person explaining this. Does that mean I am a better doctor or 
worse doctor? We do not know was the answer. 

Well, if I am a better doctor, you should pay me more, not less. 
The fact you are paying me less makes me believe you think I am 
a worse doctor. No, sir, we do not know. Well, then why are you 
paying me less? Well, because you spent more than average and it 
went around like that. 

The sum and substance of it was, well, if, in fact, I am doing the 
correct thing, maybe you should be payiirg me more, maybe all the 
other guys are wrong. Maybe I am the worst doctor in history and 
I need to repent but the point is you cannot tell me and, yet, I am 
being treated as if I were the person who is not doing it well. 

So, these are the things that are really happening right now. 

Mr. McDermott. What’s the differential between tier 1, 2, 3, and 
4? 

Dr. Nelson. It is about 5 or 7 percent. Among a large number 
of patients in a capitated plan that could be more. 

Mr. McDermott. Five percent each tier? 

Dr. Nelson. Roughly. 

Mr. McDermott. So, you could be making 20 percent more if you 
were at the top? 

Dr. Nelson. It is 15 to 20 percent, I am sorry I do not remember 
the numbers exactly but I could get them for you. 

But it is a different percent per tier. 

Mr. McDermott. I think it would be useful for the Subcommit- 
tee to see how that actually operates. 
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Dr. Nelson. I would be very happy to submit that. 

[The information was not available at the time of printing.] 

Mr. McDermott. One of the things about this that is very dif- 
ficult to talk about in detail but it is on television and that’s why 
we get the term gag clause. There are no obvious gag clauses. But 
there are these subtle pressures on people which I find very hard 
to believe that a managed care operation is not using one way or 
another. 

You say you are not. So, I think you make a very serious error 
in coming here on a business basis and allowing all this bad public- 
ity to continue going because you resist having a law in place 
which prevents the use of gag rules. 

Thank you, Mr. Chairman. 

Mr. Christensen. Mr. Cardin. 

Mr. Cardin. No questions. 

Mr. Christensen. Dr. Nelson, I just have a couple of other ques- 
tions. First of all, the bill that passed the Commerce Committee ap- 
plied to all providers not just physicians. How does the AMA or 
yourself, personally, feel about the free communication of medical 
advice not just from a physician but also, say, from hospital nurses 
and other medical personnel? 

Dr. Nelson. I suppose, Mr. Chair, it would have to do with in- 
tent. We would think that information from any source is bene- 
ficial. A very simple example. If you were to have the misfortune 
to have adult respiratory distress syndrome, a very serious disease 
which kills lots of people, you would hope that that happened to 
you in Salt Lake City, because we have the best outcomes in the 
world, literally. 

But the fact is that when rounds are held — the rounds are con- 
ducted by the attending physician, the resident physician, the in- 
tern physician — the nurse, the nurse specialist, the physical thera- 
pist, the respiratory therapist, the occupational therapist, the social 
worker, the clinical pharmacist, and so forth, we do everything as 
a team. So, if anyone of those members found a problem with the 
process we would want that information. 

Mr. Christensen. OK. 

I have no further questions. I would add, Dr. Jagmin, I think you 
have a very difficult position. I mean I think you are in a bit of 
a quandary. In one aspect I understand the position you are taking, 
because I understand, you know, the group that you also work for. 
But, I also believe that this is an area that needs to be addressed 
and investigated. It is tough for you to have to be in the position 
that you are in. 

I appreciate your testimony. 

Dr. Jagmin. I understand, Mr. Chairman, there is one point I 
would like to clear up from Congressman Stark’s comments earlier. 

Mr. Christensen. Yes, sir. 

Dr. Jagmin. California was requested by the State government to 
supply over 50,000 patient charts for review of complaint issues in 
California, which run a little bit less than 5 per 1,000 members per 
year. Those 50,000 charts included 39,000 members who had never 
complained about the health plan. 

Imagine having your personal chart put into the hands of the 
State government where we know that confidentiality is not always 
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observed. So, the judge who ruled on that case in California agreed 
with PacifiCare. PacifiCare ultimately did provide the charts for 
which there were complaints documented for which there were con- 
cerns. 

Dr. Nelson. There are a lot of other ways to handle it. In the 
State of Utah, where the health department does have access, we 
are so incredibly careful about confidentiality that we cannot trace 
the chart back to the patient or to the doctor. 

But we certainly have the information, it is by that information 
that we can improve the quality of care. 

Mr. Christensen. Thank you both for your testimony. 

The next witnesses, please, come forth. 

Josephine Musser, vice president of the National Association of 
Insurance Commissioners; Diane Archer, executive director of Med- 
icare Rights Center; and Lisa Craft from the Blue Ridge Regional 
Health Care Coalition. 

STATEMENT OF DIANE ARCHER, EXECUTIVE DIRECTOR, 
MEDICARE RIGHTS CENTER, NEW YORK, NEW YORK 

Ms. Archer. My name is Diane Archer, and I am the executive 
director of the Medicare Rights Center, a national nonprofit organi- 
zation that works to ensure equitable access to quality health care 
for seniors and people with disabilities on Medicare. I thank the 
Subcommittee on Health for inviting me here to testify on the Pa- 
tient Right To Know Act. 

The Medicare Rights Center, under a contract with the New 
York State Office for the Aging and with funding from the Health 
Care Financing Administration, operates a telephone hotline that 
provides direct assistance to more than 6,000 people each year who 
have health insurance questions and problems. 

More than 20 percent of our cases concern HMDs. Most of these 
cases are from clients who want to know whether they should re- 
main in fee-for-service Medicare or switch to an HMO, or which 
HMO to choose and how to distinguish among them. 

Our staff spends considerable time studying the HMDs in New 
York State but we are still unable to offer much guidance. HMDs 
do not disclose the basic information our clients need to know to 
make informed health care choices. 

In particular, they do not disclose the specialist to whom patients 
will have access for a particular health condition, or the cir- 
cumstances under which they will cover particular treatments for 
cancer, heart disease, stroke, and other costly and complex ill- 
nesses. To compound the problem, many HMOs do not allow their 
network physicians to disclose two crucial types of information that 
their patients need to know in order to make informed health care 
choices. 

First, some HMOs prohibit their doctors from disclosing treat- 
ment options which the HMO will not authorize even when the 
doctors believe these treatments may be in their patient’s best in- 
terest. While HMOs might have good reason to regulate the care 
that network doctors deliver, permitting HMOs to prevent full dis- 
closure of all medically appropriate treatment options serves no 
public interest. 
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Indeed, many of our clients, and I suspect a large number of 
HMO enrollees, currently choose their HMO because their doctor is 
in the network. They believe that they can trust their doctor to dis- 
close their best health care options and they should be able to trust 
their doctor without fear that their medical advice has been 
censored by the HMO. 

Second, many HMOs prohibit providers from disclosing financial 
incentives that may influence provider decisions about the care 
they deliver. Without information about physician financial incen- 
tives, patients cannot make informed choices about their health 
care. 

While a patient may choose an HMO because it covers a particu- 
lar treatment, HMO financial incentives may discourage physicians 
from providing this care in all but the rarest of instances. Medical 
practice is a regulated industry analogous in some ways to the dis- 
tribution of pharmaceuticals. As a matter of longstanding public 
policy, the government requires comprehensive warnings to accom- 
pany the sale of pharmaceuticals in order to ensure that consumers 
understand the risk they are taking when they use particular 
drugs. 

The medical policies and practices of HMOs merit similar scru- 
tiny because they have a direct bearing on people’s health and well- 
being. At the very least, a Patient Right To I^ow Act should pro- 
tect the ability of physicians to disclose how HMO financial incen- 
tives can discourage delivery of costly specialty care. 

While constraints on physician disclosures may serve HMO busi- 
ness interests, none serve any legitimate health care interest. They 
only undermine consumer choice about which HMO to join and 
what kind of care they need. None of these constraints have any 
place in our health care system and, indeed, many States already 
outlaw one or more of them. 

If Congress sincerely wants informed consumer choice, it should 
pass H.R. 2976, as originally introduced, and outlaw HMO con- 
straints on physician disclosure about treatment options and finan- 
cial incentives, as well as nondisparagement clauses in HMO con- 
tracts. 

However, even this legislation will not serve its purpose unless 
Congress addresses the ability of HMOs to terminate physician 
contracts for any reason. You have heard testimony earlier today 
about this issue. Even if Federal law forbids HMOs from restricting 
some or all types of physician communications, HMOs can, none- 
theless, terminate doctors because of their communications. This 
ability to terminate physician contracts without cause has perhaps 
the greatest chilling effect on patient-physician communications. 

In order for the Patient Right To Know Act to achieve its desired 
objective, informed health care decisionmaking, in order for pa- 
tients to take responsibility for their health care. Congress must 
forbid HMOs from terminating physicians for disclosing treatment 
options, financial information, and any other information that 
bears on the quality of care the HMO delivers. 
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In conclusion, the Patient Right To Know Act, as originally intro- 
duced, is an excellent first step to helping patients take responsibil- 
ity for their health care. But, in order for consumers to make in- 
formed choices about their health care. Congress will need to man- 
date far greater disclosure from HMOs. Most importantly, HMOs 
will need to disclose their medical protocols, including the terms 
under which they pay for particular treatments and the conditions 
under which they disallow care. Without these additional HMO dis- 
closures, consumers cannot assess the nature of the care HMOs de- 
liver, cannot make informed choices about their HMOs, and cannot 
take responsibility for their health care. 

Thank you. 

[The prepared statement follows;] 
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Testimony of Diane S. Archer, Executive Director, Medicare Rights Center 

1 am the Executive Director of the Medicare Rights Center, a national not-for-profit 
organization that works to ensure equitable access to quality health care for seniors and people 
with disabilities on Medicare. 1 thank the Subcommittee on Health for inviting me to testify today 
on the Patient Right to Know Act. 

The Medicare Rights Center, under a contract with the New York State Office for the 
Aging, with funding from the Health Care Financing Administration, operates a telephone hotline 
that provides direct assistance to more than six thousand people each year who have health 
insurance questions and problems. More than 20% of our cases concern HMOs. Most of these 
cases are from clients who want to know whether they should remain in fee-for-service Medicare 
or switch to an HMO or which HMO to choose and how to distinguish among the HMOs. Our 
staff spends considerable time studying the HMOs in New York State, but we are still unable to 
offer much guidance HMOs do not disclose the basic information our clients need to know to 
make informed health care choices. In particular, they do not disclose the specialists to whom 
patients will have access for a particular health condition or the circumstances under which they 
will cover particular treatments for cancer, heart disease, stroke and other complex and costly 
illnesses. 

To compound the problem, many HMOs do not allow their network physicians to disclose 
two crucial types of information that their patients need to know in order to make informed health 
care choices. 

First, some HMOs prohibit their doctors from disclosing treatment options which the 
HMO will not authorize even when the doctors believe these treatments may be in their patients’ 
best interest. While HMOs may have good reason to regulate the care network doctors deliver, 
permitting HMOs to prevent full disclosure of all medically-appropriate treatment options serves 
no public interest. Indeed, our clients and, I suspect, a large number of HMO enrollees, currently 
choose their HMO because their doctor is in the network. They believe that they can trust their 
doctor to disclose their best health care options; and they should be able to trust their doctor, 
without fear that their medical advice has been censored by the HMO. 

Second, many HMOs prohibit providers from disclosing financial incentives that may 
influence provider decisions about the care they deliver Without information about physician 
financial incentives, patients cannot make informed choices about their health care. While a 
patient may choose an HMO because it covers a particular treatment, HMO financial incentives 
may discourage physicians from providing this care in all but the rarest of instances. Medical 
practice is a regulated industry analogous in some ways to the distribution of pharmaceuticals. As 
a matter of long-standing public policy, the government requires comprehensive warnings to 
accompany the sale of pharmaceuticals in order to ensure that consumers understand the risks 
they are taking when they use particular drugs. The medical policies and practices of HMOs merit 
similar scrutiny because they have a direct bearing on people’s health and well-being. At the very 
least, a Patient Right To Know Act should protect the ability of physicians to disclose how HMO 
financial incentives can discourage delivery of costly specialty care 

While constraints on physician disclosures may serve HMO business interests, none serve 
any legitimate health care interest. They only undermine consumer choice about which HMO to 
join and what kind of care they need. None of these constraints have any place in our health care 
system and, indeed, many states already outlaw one or more of them. If Congress sincerely wants 
informed consumer choice, it should pass HR 2976 as originally introduced and outlaw HMO 
constraints on physician disclosure about treatment options and financial incentives as well as 
non-disparagement clauses in HMO contracts. 

However, even this legislation will not serve its purpose unless Congress addresses the 
ability of HMOs to terminate physician contracts for any reason. For example, even if federal law 
forbids HMOs from restricting some or all types of physician communications, HMOs can 
nonetheless terminate doctors because of their communications. This ability to terminate 
physician contracts without cause has perhaps the greatest chilling effect on physician-patient 
communications. In order for the Patient Right to Know Act to achieve its desired objective — 
informed health care decision making — Congress must forbid HMOs from terminating physicians 
for disclosing treatment options, financial information and any other information that bears on the 
quality of care the HMO delivers. 



105 


In conclusion, the Patient Right to Know Act as originally introduced, is an excellent first 
step to helping patients take responsibility for their health care. But, in order for consumers to 
make informed choices about their health care. Congress will need to mandate far greater 
disclosure from HMOs. Most importantly, HMOs will need to disclose their medical protocols, 
including the terms under which they pay for particular treatments and the conditions under which 
they disallow care. Without these additional HMO disclosures, consumers cannot assess the 
nature of the care HMOs deliver, cannot make informed choices about their HMOs and cannot 
take responsibility for their health care. Thank you. 
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Mr. Christensen. Thank you, Ms. Archer. 

Ms. Craft. 

STATEMENT OF LISA BRITTS CRAFT, EXECUTIVE DIRECTOR, 

BLUE RIDGE REGIONAL HEALTH CARE COALITION, 

ROANOKE, VIRGINIA; ON BEHALF OF NATIONAL BUSINESS 

COALITION ON HEALTH 

Ms. Craft. Mr. Chairman, Members of the Subcommittee, good 
afternoon. I am Lisa Craft, executive director of the Blue Ridge 
Regional Health Care Coalition, a business group on health rep- 
resenting 80 employers in the Blue Ridge Mountains of Southwest 
Virginia. 

I am here today to represent the interests of many employers, all 
members of health care coalitions across the United States with re- 
gard to H.R. 2976. Health care coalitions nationally include more 
than 7,000 employer members and represent more than 35 million 
employee lives. 

Because of the many negative implications to employer sponsored 
health plans and managed care, I strongly oppose this legislation 
and any legislation that does not provide for uniformity in the rules 
affecting benefit plans. The bill is intended to protect communica- 
tion between patients and providers regarding available treatment 
options from undue contractual restrictions and employers do not 
oppose this. I repeat, employers do not oppose the intent of this 
bill. 

As written, however, the bill reaches far beyond this purpose to 
affect written agreements and oral communications between health 
plans and providers. H.R. 2976 poses a serious threat to managed 
care contracting, as well as to the delivery of high-quality afford- 
able health care. 

Employers are opposed to this bill for many reasons, but 1 will 
focus on three. Implications to ERISA, communication issues, and 
erosion of managed care from both quality and cost standpoints. 

First, H.R. 2976 does not provide for any uniformity in the rules 
affecting health benefit plans that contractors have agreements 
with any type of provider, comparable to uniformity provided by 
ERISA. H.R. 2976 fails to ensure uniformity by granting States au- 
thority to impose their separate and mutually inconsistent stand- 
ards. Since ERISA does not supersede other Federal laws, this ef- 
fectively modifies the ERISA preemption in a manner that is unac- 
ceptable to employer plan sponsors. 

In addition, the bill also creates a new enforcement role for the 
Department of Health and Human Services, a role which we do not 
feel HHS is prepared to fulfill. 

Health and Human Services will determine violations and im- 
pose civil penalties on health plans which could affect a broad 
range of the various provisions, terms, and other requirements of 
an employee welfare benefit plan and third party administrator. 

Second, the overly broad prohibitions on health plan communica- 
tions create ambiguities which will lead to increased litigation. 
Health plans support open discussion of treatment options by pro- 
viders with patients. However, this bill subjects more than the 
terms and agreement of the contract to the prohibition on protected 
medical communication. The bill includes any provision of a con- 
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tract, statement, or oral communication that prohibits or restricts 
protected patient/provider communication. The term “restricts” can 
be interpreted to mean limiting, confining, affecting, or may apply 
to such communication as utilization review. 

Currently, contracts are enforced on the basis of written terms 
and conditions. Employers, health plans, and providers come to the 
bargaining table as business partners to negotiate the terms and 
conditions, setting forth the obligations of the parties. This bill pro- 
vides Federal statutory rules that allow disputes to be based on all 
communications between the provider and the health plan. 

Communications could include direct verbal statements, impres- 
sions, conversations, and so forth. If the government is to monitor 
all these communications, including reports, memos, newsletters, 
educational materials, and all conversations to and with participat- 
ing network providers, costs will surely increase because each com- 
munication will have to be scrutinized by the health plan to ensure 
they are not interpreted or perceived as prohibiting, limiting, or 
confining protected communications. 

In addition, this bill will open up a new arena of litigation relat- 
ing to communication with at least two new types of evidence. One, 
showing a pattern of oral communication violations; and two, dem- 
onstrating a preponderance of oral communication violations. How 
these patterns and preponderances are proven is uncertain and 
may be subject to fabrication. 

Third, the bill will erode managed care and the higher quality 
and lower costs associated with managed care. Employers have 
used managed care arrangements in order to lower costs and main- 
tain quality health benefits for employees. Many managed care op- 
tions include performance guarantees and information require- 
ments which allow employers to include contract provisions aimed 
at assessing and maintaining the quality of health care services de- 
livered. Without the ability to contract in this manner, employers 
will have no incentive to continue the managed care relationships. 

With the return to traditional indemnity coverage, we will see 
cost increases and decreased quality initiatives. Not only is this a 
negative for employers, the erosion of managed care will be iden- 
tical for public plans, including Medicare and Medicaid, Indian 
Health Services, and Federal and State government employee 
plans. 

In addition to the erosion of managed care and associated cost 
increases, this bill will drive up administrative expenses by requir- 
ing plans to renegotiate contracts, review all contracts, written 
statements, oral communications, and greatly increase medical 
costs by favoring fee-for-service options as a means to avoid HHS 
micromanagement. 

In conclusion, employers are opposed to H.R. 2976 because of its 
negative impact on employer provider contracting, thus minimizing 
the positive effects of managed care. The communication regula- 
tions created by the bill and the regulatory function created for 
Department of Health and Human Services is an additional layer 
of unnecessary burden and expense. These provisions also greatly 
diminish ERISA and create new liability for employer sponsored 
plans and third-party administrators. 

Thank you. 
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Mr. Christensen. Ms. Musser, we are going to have to go and 
vote. We have two votes and it is going to be 25 minutes or so. If 
you would go ahead and start your testimony and if we have to 
break off and come back for questions, that’s what we will do. 

So, we are pleased to hear your testimony at this time. 

STATEMENT OF JOSEPHINE MUSSER, VICE PRESIDENT, 

NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS; 

AND CHAIR, SPECIAL COMMITTEE ON HEALTH INSURANCE; 

AND COMMISSIONER, OFFICE OF THE COMMISSIONER OF 

INSURANCE, STATE OF WISCONSIN 

Ms. Musser. Thank you, Mr. Chairman, and Congressman 
Cardin. 

My name is Josephine Musser, and I am the vice president of the 
National Association of Insurance Commissioners and the chair of 
the NAIC special committee on health insurance. I am also com- 
missioner of insurance for the State of Wisconsin. 

Celebrating its 125 anniversary this year, the NAIC is the Na- 
tion’s oldest association of State government officials. Its members 
are the chief insurance regulators from the 50 States, the District 
of Columbia, and the 4 U.S. territories. On behalf of Governor 
Thompson and the NAIC, I thank you for the opportunity to 
address you here today. 

H.R. 2976 addresses the important issue of communication be- 
tween patients and their doctors. As you may know from my back- 
ground biography, in one of my former lives I was a nurse, a pa- 
tient advocate, an educator. My ethics are ingrained with informed 
consent and patients bill of rights. 

Consumers need reassurance that a provider will discuss all 
treatment options with them, even when a plan’s policy might not 
cover that treatment. The NAIC Managed Care Plan Network Ade- 
quacy Model Act proposes to protect these communications and 
offers other consumer protections. 

As always, the NAIC encourages the inclusion of provisions al- 
lowing for State flexibility. We are pleased to see this proposed leg- 
islation give States the authority to establish or enforce more strin- 
gent requirements. 

Further, we applaud the fact that the bill applies to both State- 
licensed and ERISA-governed plans, thereby, creating in fact a 
level playingfield with respect to its requirements. 

The advantage of State flexibility highlights the strength of 
State-based insurance regulation. My home State of Wisconsin, for 
example, has a different experience and a different managed care 
climate than many other States. 

For example, we enacted a statute more than 20 years ago that 
has the effect of prohibiting restrictions on provider communica- 
tions. We have a very sound managed care market; 53 percent of 
our insured market is enrolled in managed care. This is due, in 
part, to the development of a strong relationship between providers 
and insurers, and the large number of provider-based plans. In 
Wisconsin, 19 of the 27 HMOs in Wisconsin were founded and 
owned by providers. And Wisconsin is the only State which re- 
quires HMOs to be licensed as insurers. This regulatory approach 
is different from other States’ approaches. 
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For example, my office reviews all contracts between HMOs and 
providers. We would know if an HMO was contractuzdly imple- 
menting a gag rule. As this debate began to grow nationally, I re- 
quested that my Market Regulation Bureau review the history of 
complaints and market conduct exams, searching out operational 
gag rules in addition to contractual gag rule provisions. 

Not only have no HMOs implemented a gag rule in Wisconsin, 
but also we have received no complaints from providers or consum- 
ers on the issue. Obviously, this approach works for Wisconsin. 

In fact, our State has the lowest uninsured rate in the country, 
according to the U.S. Census Bureau. I am proud of the climate of 
innovation fostered by Wisconsin Governor Tommy Thompson, who 
has helped our State advance significant small employer insurance 
reform, as well as Medicaid managed care. Working together, we 
have created a regulatory structure that works for Wisconsin, and 
we have a thriving managed care industry. 

Managed care simply does not seem to get the headlines that 
Governor Thompson’s welfare and education reforms get. 

Mr. Christensen. Ms. Musser, at this time, I am going to have 
to go and vote. I will come back and we will finish this off and give 
you ample time to finish your testimony and have some questions. 

So, at this time, the Subcommittee stands in recess. 

[Recess.] 

Mr. Christensen. Ms. Musser, we will let you finish up your tes- 
timony. We will give you a couple of extra minutes to finish up and 
then go into some questions. 

Ms. Musser. Thank you. 

As I was saying, my office reviews all contracts between HMOs 
and providers. And we would know if an HMO was contractually 
implementing a gag rule. But, as was mentioned earlier today and 
as the debate began to grow nationally, I requested that my Mar- 
ket Regulation Bureau review the complaints and market conduct 
exams searching out an operational gag rule, in addition to any 
contractual provisions that might exist. 

Not only have no HMOs implemented a gag rule in Wisconsin, 
but also, we have received no complaints from providers or consum- 
ers on this issue. 

Obviously, this approach works for Wisconsin. In fact, our State 
has the lowest uninsured rate in the country, according to the U.S. 
Census Bureau. Among the NAIC members, the gag clause has 
been discussed at great length as we have worked to develop man- 
aged care standards. Knowing this issue is of critical importance to 
consumers, our proposed Managed Care Plan Network Adequacy 
Model Act includes a provision similar to the provision in H.R. 
2976 relating to medical communications. 

During the past year, 17 States have taken legislative or regu- 
latory action to prohibit gag clauses. Another 10 States have con- 
sidered the issue. And of course, as I mentioned before, the great 
State of Wisconsin took action more than 20 years ago. 

The NAIC Model Act suggests ways to bolster existing State re- 
quirements and to strengthen consumer safeguards in the rapidly 
evolving marketplace. The NAIC has either adopted or is develop- 
ing models in the following areas: Quality assessment and improve- 
ment, utilization review, provider credentiailing, managed care plan 
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network adequacy, data reporting, confidentiality, and grievance 
procedures. 

In addition, the NAIC’s CLEAR, Consolidated Licensure of Enti- 
ties Assuming Risk, initiative seeks to promote a more competitive 
marketplace by ensuring that managed care providers are subject 
to a level regulatory playingfield. 

As another example of the progress the States are making is 
Ohio’s proposed Managed Care Uniform Licensure Act. This legis- 
lation would comprehensively rewrite existing managed care laws. 
Ohio, like other States, is engaged in an intensive effort to define 
the role and scope of the new provider organizations which are 
being created everyday. 

Ohio’s bill includes financial quality and utilization review re- 
quirements. It streamlines financial regulation and oversight of all 
managed care operations, placing them all under one chapter law. 
These organizations, of course, include HMOs, PPOs, provider 
sponsored networks, and multiple employer welfare arrangements 
or MEWAs. 

I would like to return for just a moment to the subject of ERISA. 
The NAIC has stressed repeatedly that all consumers of health cov- 
erage should have the benefit of crucial consumer protections. In 
our white paper, “ERISA: A Call For Reform,” and in testimony be- 
fore Congress, we have emphasized that a significant portion of the 
health care market, including the managed health care market, is 
outside the jurisdiction of State law. 

In previous testimony I have discussed my State’s and all the 
States’ inability to assist the thousands of consumer complaints we 
receive each year — from those covered by ERISA plans who do not 
know that they are covered by ERISA plans, and those who have 
no recourse or effective due process. 

We recommend that when the opportunity arises, you consider 
additional protections for consumers of such plans in order to 
afford similar levels of security. 

Again, let me urge you to maintaun the States’ ability to imple- 
ment innovative and effective protections for the reform of the 
health insurance market. By doing so, in H.R. 2976, you have rec- 
ognized the expertise of the States in regulating the health insur- 
ance market and in dealing with health insurance reform. 

I want to thank you for the opportunity to testify, and I would 
be pleased to answer any of your questions. 

[The prepared statement follows:] 
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STATEMENT OF JOSEPHINE W. MUSSER 
VICE PRESIDENT, NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS 
CHAIR, SPECIAL COMMITTEE ON HEALTH INSURANCE 
COMMISSIONER OF INSURANCE, STATE OF WISCONSIN 


Introduction 

Good morning Mr. Chairman and members of the Subcomminee, my name is Josephine Musser. I 
am the Vice President of the National Association of Insurance Commissioners (NAIC) and the Chair of 
the NAIC's (EX) Special Committee on Health Insurance (“the NAIC Committee”). I am also 
Commissioner of Insurance for the State of Wisconsin. I have had the pleasure of meeting with you. Mr. 
Chairman and several other members of this subcommittee concerning various health insurance-related 
measures over this past year. It is a pleasure to return to ^tify before you today to discuss H.R. 2976. 
the “Patient Right To Know Act of 1996”, and the issues of health care provider contracting and managed 
care regulation and to inform you of recent NAIC and ^te-level efforts in these areas. 

The NAIC, the nation's oldest association of state public officials, is composed of the chief 
insurance regulators of the fifty states, the District of Columbia, and the four U.S. territories. This year, 
we are celebrating our 125th anniversary. The NAIC’s (EX) Special Committee on Health Insurance is a 
committee composed of 38 of our members. The NAIC established this special committee a few years 
ago as a forum to discuss the many health care reform proposals and to provide technical advice on a 
nonpartisan basis to all who sought our expertise. 

On behalf of the NAIC Committee. I would like to thank you for providing me with the 
opportunity to address you this afternoon at this hearing. My testimony will focus upon H.R. 2976. some 
of the legislation in place in Wisconsin and other states in this area, and the efforts underway at the NAIC 
to update and expand upon (he NAIC's model state laws in the area of managed care. I will highlight 
provisions within certain proposed NAIC models (hat address the critical issues of provider-patient 
communications, health plan-provider communications and contracts, and other protections for enrollees 
and providers within managed care health plans. 

Background 

On July 27. 1995, the NAIC provided a statement for the record of a joint hearing held by the 
Subcommittee on Health of the Committee on Ways and Means and the Subcommittee on Health and 
Environment of the Committee on Commerce regarding standards for health plans providing coverage in 
the Medicare program. In this testimony, we provided some background information about state 
regulation of managed care organizations and NAIC e^oits in this area, which I will update and expand 
upon today. 

States currently regulate managed care organizations through a variety of statutes and regulations 
governing health maintenance organizations (HMOs). preferred provider organizations (PPOs), Blue 
Cross and Blue Shield plans, indemnity health insurance plans with a managed care component, and 
limited prepaid service organizations, among other types of organizations. Many states also regulate 
organizations that perform certain managed care functions, including free-standing utilization review 
organizations. 

As you may know, the states, through the NAIC, have developed, and continue to develop, model 
state laws and regulations in the health care area. The NAIC's model HMO Act has been adopted with 
some variation in a majority of slates and has served a pivotal role in promoting certain state-level 
protections. The NAIC also has a model addressing preferred provider arrangements and prepaid limited 
service organizations. These models are discussed in more detail herein. 

H.R. 2976. the “Patient Right To Know Act of 1996” 

The House Committee on Commerce has approved H.R.2976 and the Committee on Ways and 
Means is considering it on sequential referral. As adopted by the Committee on Commerce, the bill would 
prohibit health plans, both state-licensed and those governed by the federal Employee Retirement Income 
Security Act (“ERISA”), from prohibiting or restricting any medical communication as part of either a 
written contract or agreement with a health care provider, a written statement to such a provider, or an 
oral communication to such a provider. The bill also covers third-party administrators having 
responsibility for contracts with health care providers under the plan. The bill defines “medical 
communication” as “a communication made by a health care provider with a patient of the provider (or 
the guardian or legal representative of such patient) with respect to the patient’s physical or mental 
condition or treatment options.” We note and applaud the fact that H.R. 2976 applies to both state- 
licensed and ERISA governed health plans - thereby treating both types of plans on a “level playing 
field.” 

As discussed below, (he provisions of this bill are similar to a provision within the NAIC’s 
proposed Managed Care Plan Network Adequacy Mode! Act that restricts health carriers from prohibiting 
participating providers from discussing treatment options. This model also addresses issues not discussed 
within (he proposed legislation (hat relate to consumer, provider, and health plan rights and obligations. 

The NAIC Committee appreciates that the proposed legislation specifically allows states to 
“establish or enforce requirements with respect to the subject matter of this section” as long as the 
requirements are “more protective” of medical communications than the requirements established under 
this section. In the course of commenting on federal health insurance reform legislation, the NAIC 
Committee has encouraged the inclusion of provisions allowing for state flexibility, such as in this 
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provision. The advantage of allowing each state some flexibility highlights the strength of state*based 
insurance regulation. 

For example, Wisconsin has a different experience and a different managed care climate than that 
in many states. We have had language in our laws that equates to a restriction on gag rules for over 20 
years. As this debate began to grow nationally. 1 requested that my market regulation bureau review the 
history of complaints, market conduct exams, and provider contracts for gag-rule provisions. In 
Wisconsin, not only have no HMOs implemented a gag rule in Wisconsin, but we have received no 
complaints from providers on this issue. 

Obviously, this approach works for Wisconsin. In fact, our state has the lowest uninsured rate in 
the country, according to the U.S. Census Bureau. I am proud of the climate of innovation fostered by 
Wisconsin Governor Tommy Thompson, who has helped our state advance signiOcant small employer 
insurance reforms. Working together, we have created a regulatory structure that works for Wisconsin 
and we have a thriving managed care industry. 

Wisconsin’s experience, however may be the exception and not the rule. Many key factors in the 
development of our managed care industry may have affected the relationship between HMOs and 
providers in our state. As a bit of background, Wisconsin does have a very sound managed care market. 
HMOs cover 53 percent of the states’s insured group business, and cover an even higher percentage in 
urban areas. Nineteen of our 27 HMOs were founded by providers, creating a tradition of a strong 
relationship between providers and insurers. In addition, Wisconsin is the only state that requires HMOs 
to be licensed as insurers, which offers a different regulatory focus than most stales where HMOs fall 
under a separate insurance licensure structure. 

Our regulatory structure has worked for Wisconsin, and managed care has thrived with high 
satisfaction levels. That does not mean that our slructuie would work well in other slates. The strength of 
Slate regulation is that each state is able to adapt to its environment and establish strategies most likely to 
work. H.R. 2976 recognizes that strength and enhances it. 

On a technical note, the NAIC Committee recommends clarifying the scope of the preemption 
language by replacing the term “subject matter of this section” with the speciHc topics intended, such as 
“medical communications and health plan requirements relating to such communications." Such a 
clarification would assure that the scope of the provision is not construed to include subject matter not 
intended to be affected by the legislation. 

The enforcement of H.R. 2976’s requirements is to occur through the imposition of federal civil 
money penalties. However, as noted above, the preemption language also clarifres the states’ ability to 
enforce more stringent requirements. In the past, the NAIC Committee has supported certain federal 
minimum sundards relating to insurance, as long as state Hexibility and the states’ role as primary 
regulators and enforcers of insurance law is maintained. The NAIC Committee commented favorably 
upon the portability provisions within H.R. 3103, as adopted by the House and Senate respectively, and 
appreciated Congress' retention of the states’ role as prime regulators of insurance within those sections 
of the bills. The NAIC Committee would recommend a similar division of enforcement authority within 
this bill, with federal enforcement for plans regulated by ERISA and state enforcement for those regulated 
under state law. Therefore, even in states which choose to not adopt standards that are more stringent 
than the requirements of the bill, the states' role as primary enforcers of Insurance law should be retained. 
Such a division of authority may have been intended by the legislation, in which case we would simply 
recommend clarifying language 

State Laws Addressm2 **Ga2 Clauses** and Utilization Review 

The proliferation of so-called gag clause legislation around the country this year is one indication 
of tremendous public attention to issues raised by the ^owth of managed care. The term “gag clause,’’ 
which refers to clauses in the contracts (hat managed care plans have with providers, particularly 
physicians, is used to describe at least four distinct situations. The term most commonly refers to clauses 
that prohibit or impede a provider from discussing with a patient all possible medical treatments, 
including those not covered by (he plan. This type of gag clause is addressed by H.R. 2976 and by most 
enacted slate laws. The second meaning of the term refers to limitations on a provider’s freedom to 
discuss the compensation and other financial arrangements that the provider has with the patient’s 
managed care plan. A particularly sensitive issue is the extent to which a provider’s compensation can be 
adversely affected by hospitalizations of their patients, referrals to specialists, and the prescribing of 
expensive diagnostic tests or treatments. A third meaning of the term refers to contractual provisions 
prohibiting a provider from revealing a plan’s proprietary information or trade secrets. Finally, the term is 
sometimes used to mean a broader contractual provision preventing a provider from making disparaging 
remarks about the specific plan or about HMOs and managed care in general. 

H.R. 2976 and most state legislation are directed primarily at eliminating any constraints on the 
provider’s ability to discuss all treatment options with the patient, regardless of the plan's policy with 
respect to coverage of that treatment. However, the public’s concern about full and fair disclosure of all 
available treatment options is a symptom of the more general concern that managed care creates 
incentives for plans and providers to withhold necessary health care services. 
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At least 1 3 states have enacted legislation addressing the gag clause issue, and a fourteenth state 
has addressed the issue by administrative action. Bills were introduced during the 1995-1996 legislative 
session in an additional 12 states, but were not enacted. During the past year, then, at least 26 states 
moved to address this issue, and 14 have taken action. These figures are necessarily approximate because 
there is not always agreement about whether the {wovisions of a bill meet the definition of gag clause 
legislation and because, in some states, more than one bill may address this topic. 

In general, these state statutes make clear that providers may not be contractually impeded from 
furnishing a patient with information that is relevant to the patient’s medical condition, including 
information about treatment options that are not covered by the plan. The language used to achieve this 
objective varies from state to state; in some cases the statutory language also protects the provider’s right 
to advocate on behalf of the patient who seeks rec<msideration of a plan’s decision. The issue of a 
provider's financial arrangements with the plan is less frequently addressed, although the language of 
some statutes is sufficiently broad to prohibit a managed care plan from impeding discussions of this 
subject between patient and provider. Relatively few states explicitly address the issues of protection of 
trade secrets or contractual prohibitions of disparaging remarks, but the state legislation addressing these 
subjects appears to uphold the right of managed care plans to prevent providers from revealing trade 
secrets or from making maliciously critical statements that could harm the carrier. 

The NAIC discussed at some length the gag clause issue in the course of developing our proposed 
Managed Care Plan Network Adequacy Model Act. The provision in our model addressing this issue was 
drafted after much discussion and reflects the experience of regulators from very diverse states. The 
NAIC’s effort reflects our recognition that this issue is of critical importance to consumers. 

At least 33 states already regulate organizations and entities that conduct UR, and some additional 
states considered UR legislation during this past session. In 22 of these states, the insurance 
commissioner has the regulatory authority. In the remaining states, the health commissioner is usually the 
state official having jurisdiction over UR organizations. In rare instances a state official other than the 
insurance commissioner or the health commissioner the regulatory authority. 

The NAIC’s “CLEAR” Initiative and Its Proposed Model State Laws Governing 
Managed Care Plans 
Managed Care Plan Standards 

Over the past two and a half years, the NAIC. in a public process, has been developing reasonable 
standards to suggest ways to bolster existing state requirements. The NAIC has either adopted, or is 
developing, models in (he following areas relating to managed care: quality assessment and improvement, 
utilization review, provider credentialing, managed care plan network adequacy, data reporting, 
confidentiality, and grievance procedures. At (his point, the NAIC members have adopted two of these 
models, one relating to provider credentialing and one relating to quality assessment and improvement. 
The full NAIC, at its Fall National Meeting in September, will consider three of these models, in the areas 
of utilization review, managed care plan network adequacy, and grievance procedures. In general, the 
NAIC has drafted these standards to apply to all plans performing managed care functions. In some cases, 
the provisions apply to other health carriers as well. 

“CLEAR” 

The NAIC’s Regulatory Framework Task Force (the ‘Task Force”) has been charged with the 
development of the above-mentioned model laws. The Task Force formed the Health Plan Accountability 
Working Group (the “working group") to undertake the initial drafting. The working group held 
numerous public meetings to discuss these models. At die NAIC’s June 1995 Summer National Meeting, 
the woiking group recommended to its parent comminee that the current NAIC model laws governing 
health carriers and other health care organizations be reviewed with an aim toward increased use of 
common definitions and common regulations of similar functional and risk-sharing/risk-transferring 
characteristics among health plans. The working group further recommended that the NAIC’s existing 
models should be expanded to include, at a minimum, the health plan accountability standards under 
development by the working group, and that the effort be coordinated with other NAIC committees, such 
as the Health Organizations' Risk-Based Capital Working Group, and the Blanks Task Force. This 
comprehensive effort has been denominated as ’’CLEAR,” or ’’Consolidated Licensure for Entities 
Assuming Risk," and seeks to promote a more competitive marketplace by ensuring that entities 
performing the same or similar functions are subject to a level regulatory "playing field." In addition, this 
effort seeks to clarify that (he wide array of entities performing managed care functions fall within the 
scope of state regulation. 

When we complete work on the health plan standards, the first priority will be to analyze the 
NAlC's other current models and begin the process of recommending ways to consolidate existing health 
models and incorporate the new standards. 

Risk-Based Capital 

The NAlC’s Health Organizations Risk-Based Capital Working Group (HORBC) is developing a 
risk-based capital formula for all health organizations. These requirements seek to provide more flexible 
and sound requirements for plans' fiscal soundness, taking into account organizations’ unique 
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characteristics. The American Academy of Actuaries (“AAA") is providing the technical assistance in 
developing a formula that is effective, but does not impose onerous data requirements. The results of this 
effort will be incorporated within the “CLEAR" effort. 

There are four principal risk elements inherent in the insurance function: 

C-1 Asset Risks : Risk that existing assets will decline in value and erode surplus as a result of that 
decline. 

C-2 Pricing and Obligation Risks : Risk of any mispricing in the determination of premium rates 
or deviations between assumptions and experience in the payment of claims liabilities. This is the 
predominant risk for health carriers. 

C-3 Interest Rate Risks : Risk of loss due to unforeseen changes in interest rate levels. 

C-4 General Business Risks : Catch-all category diat includes general business risk. Includes risk 
of assessments, administrative expense overruns, and environmental changes such as health care reform. 

For health plans, regulators are principally concerned with C'2 risks. This is the risk that insurers 
may not have adequate funds available to cover insurance risks. 

In December 1994, AAA presented to the HORfiC a proposed model reflecting the variability 
inherent in health care coverages. The model applies factors to various asset, premium, and reserve items 
and contains credits for actions taken by an entity which reduce risk and loads for actions taken which 
increase risk. An example is managed care credits for activities or payment arrangements which reduce 
risk. The model also attempts to capture die impact of regulatory activity on an entity. An example is 
state rate approval requirements which may increase risk. 

HORBC asked AAA to develop a simplified formula which maintained the formula's precision while at 
the same time minimized the costs to the health oi^nization in collecting the data. The simplified 
formula must meet the following criteria: 

specific — to the extent possible, the data should come directly from the annual statement 
or a supplemental blank (or be added to the annual statement) or from other specifically referenced 
source for all reporting organizations. 

auditable — to the extent possible, the data should be included in the annual statement 
information that is electronically captured by the NAIC and that it be easily measured for 
consistency and quality through cross-checks with other annual statement data. 

available — the data should be relatively easy for health organizations to obtain without 
substantial modifications of current reporting systems. One organizational form should not bear 
excessive data-gathering costs relative to another organizational form. 

The AAA has submitted its proposed simplified formula lo the HORBC woiiing group. The 
working group will commence testing of the formula this summer and fall, and anticipates providing a 
detailed report by the end of the year. The results of the survey will determine what types of 
modifications to the formula will be required and whether another survey will be necessary. 

State Activity in the Area Consolidated Licensure 

As 1 mentioned, Wisconsin is the only state to regulate HMOs as insurers, having always done so. 
This strategy of regulation allows a high level of flexibility and monitoring. For example. Wisconsin 
requires a business plan to be filed by HMOs which include a detailed description of provider access. My 
office reviews these plans to assist HMOs in creating a structure that will provide adequate levels of 
provider access. Also, by reviewing this plan and by requiring provider contracts to be filed with my 
office, we can monitor emerging changes in the managed care industry and develop the proper oversight 
strategies. This flexible approach contributed to a managed care climate that allowed Governor 
Thompson to lead the country in implementing managed care for AFDC recipients. 

Other states have made significant progress. The state of Ohio is considering proposed legislation that 
seeks to accomplish many of the same goals as the NAIC’s CLEAR effort. Ohio's Managed Care 
Uniform Licensure Act proposes to rewrite comprehensively existing managed care laws. This effort is 
the result of an intensive effort to define the role and scope of risk-assuming entities. The bill includes 
financial, quality, and utilization review requirements and would streamline the financial regulation and 
oversight of all operations of maruged care insurance organizations and place such regulation within one 
chapter of law. These organizations include HMOs. n’Os, provider-sponsored networks, and multiple 
employer welfare arrangements. 

NAIC Proposed Health Plan Standards 

In undertaking the development of health plan standards, the NAIC recognized that the delivery of 
health care services was evolving away from fee-for-service insurance arrangements to managed care 
arrangements of many types. In li^t of the fact that most state insurance departments have a principal 
role in regulating managed care entities, and have therefore observed the market evolution firsthand, 
insurance regulators recognized the need to strengthen consumer safeguards in the managed care arena. 
The models under development apply in general to a wide array of managed care organizations. When 
appropriate, these models restrict the application of certain provisions to certain types of network plans. 
The models include the following broad definicioo of “health carrier”: 
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an entity subject to the insurance laws and regulations of this state, or subject to the jurisdiction of 
the commissioner, that contracts or offers to contract, or enters into an agreement to provide, deliver, 
arrange for. pay for or reimburse any of the costs of health care services, including a sickness and 
accident insurance company, a health maintenance organization, a nonprofit hospital and health 
service corporation, or any other entity providing a plan of health insurance, health benefits or health 
services. 

In addition, the models define “managed care plan** as “a health benefit plan that either requires a 
covered person to use, or creates incentives, including financial incentives, for a covered person to use 
health care providers managed, owned, under contract with or employed by the health carrier." Certain 
requirements within the models apply to managed care plans and certain subsets of such plans, as 
appropriate. Other requirements apply to all health carriers. 

Many of the issues relating to provider contracting and consumer protections are addressed in the 
“Managed Care Plan Network Adequacy Model Act,*’ but several other important issues are also 
addressed in the other models. I will briefly summarize these models and highlight provisions particularly 
relevant to the issues under discussion at this hearing. 

Managed Care Plan Network Adequacy Model Act 

The model establishes standards for the creation and maintenance of provider networks by health 
carriers and applies to all health carriers that offer managed care plans. It requires the arrangements 
between participating providers and health carriers offering managed care plans to address specific issues 
set forth in the act. The model also contains requirements for the contracts between health carriers and 
intermediaries. 

Section 5 of the model, which addresses network adequacy, requires health carriers to maintain a 
provider network that Is sufficient in the numbers and types of providers to assure that services to covered 
persons will be accessible without unreasonable delay. Section 5 also requires a health carrier to file with 
the insurance commissioner an “access plan" for each of its managed care plans. The access plan must 
describe the health carrier’s network and other specified processes and procedures. The act requires a 
health carrier to make these access plans - with protections for proprietaiy information '• available on its 
business premises and to provide them to any interested party on request. 

Of particular relevance to today’s discussion is Section 6 of the Model, which sets forth 
requirements that a health carrier must address in its contractual and other arrangements with panicipating 
providers. Importantly, it is worth noting that the model contains a provision prohibiting health carriers 
from preventing providers from discussing treatment options with covered persons, irrespective of the 
health carrier’s position on (he treatment options, or from advocating on behalf of a covered person within 
the plan's utilization review and grievance processes. 

This provision is somewhat broader than the similar provision within H.R. 2976 as it also 
addresses a provider’s ability to advocate on a covered person’s behalf. H.R. 2976 prohibits plans from 
restricting “medical communications," defined as communications from a provider with a patient relating 
to the patient's physical or mental condition or treatment options. Because H.R. 2976 explicitly allows 
states to establish or enforce requirements that are “more protective of medical communications than the 
requirements established under this section," we assume that the provisions of this model act (and any 
stale law based on the model act), that protect a broader range of provider actions would be clearly 
protected by the preemption language of H.R. 2976. 

Other important requirements and provisions set forth within Section 6 of the model include: a 
provision requiring (he health carrier to establish a mechanism for notifying participating providers of the 
specific covered services for which they are responsible; a provision prohibiting providers from 
attempting, under any circumstances, to collect from a covered person any money owed to the provider by 
the health carrier; and a provision prohibiting carriers from using standards to select providers that would 
allow the carrier to avoid providers serving potentially high-risk populations. 

In addition, the model act contains a requirement that carriers make their provider selection 
standards available for review by the insurance commissioner and a provision prohibiting any inducement 
under the managed care plan for the provider to furnish “less than medically necessary services" to a 
covered person. The model also includes a requirement noting that when a provider’s contract is 
terminated for whatever reason, the health carrier must make a good-faith effort to notify covered persons 
who are patients of that provider within 15 working days; a requirement that the health carrier ensure that 
providers treat all covered persons without regard to the person’s status as a private purchaser or 
participant in a publicly-financed health care program; and a prohibition against the health carrier’s 
penalizing a provider for reporting in good faith to state or federal authorities any act or practice by the 
health carrier that jeopardizes patient health or welfare. 

Section 7 of the model act addresses contracts between health carriers and intermediaries. It 
requires that intermediaries and participating providers must comply with all the model act's applicable 
requirements for the relationship between health carriers and providers. The model act specifies (hat the 
health carrier retains the slaiuiory responsibility for monitoring the provision of covered benefits to 
covered persons and that the carrier cannot assign or delegate (hat legal responsibility to the intermediary. 
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Other provisions of this section establish recordkeeping and related requirements intended to ensure that 
the health carrier and the insurance commissioner have appropriate access to the books and records of 
intermediaries. 

Sections 8 and 9 of the model act contain requirements for regulatory filing and ovmight of the 
health carrier’s provider contracts and material changes to those contracts. 

The NAIC developed this model, along with all of the managed care models, through a public 
process in whidi the working group received and considered significant input from the health insurance 
and managed care industries, consumer representatives, and health care providers. The regulators 
attempted to strike the appropriate balance among the relevaiH concerns, while maintaining the protection 
of health care consumers as ^ paramount objective. 

Utilization Review Modd Act 

The Utilization Review Model Act requires a health carrier to have a writtoi description of its 
utilization review (UR) program addressing the issues set forth in the act. A health carrier must file with 
the insurance commissioner an annual summary describing its utilization review program activities, and 
its UR program must meet the operational requirements set f«Mth in the model. 

One managed care issue of prime interest to consumers aruj providers is the ability a consumer 
to seek the closest and most convenient medical care in emergencies. Consunters and providers are 
understandably concerned when managed care plans retrospectively deny coverage for emergency care 
that seemed very justified at the time the services were received. The lecommeiKlation of the NAlC’s 
Accident and Health Insurance (B) Committee for a regulatory approach to this problem reflected 
consideration and deliberation of several issues. These include the ^ility of consumers to determine the 
existence of a true emergency, health plan procedures to screen emergencies, and the need to control 
casual and inappropriate use of emergency rooms. The extensive testimony received by the working 
group on this issue from representatives of consumers, providers, and plans revealed the importatKC of 
this issue to all parties involved. 

Section 12 of the utilization review model addres^s emergency services and specifies a standard 
to be used by entities that conduct UR in making decisions about the coverage of emergency services. 
The standard requires a health carrier to cover emergency services necessary to screen and stabilize a 
covered person, without prior authorization of those services, if a prudent layperson acting reasonably 
would have believed (hat an emergency medical condition existed. In addition, a covered person may 
obtain care from a non<ontracting provider within the service area of a managed care plan for emergency 
services necessary to screen and stabilize the coveted person, without prior authorization, if a prudent 
layperson would have reasonably believed that using a contracting provider would cause a delay 
worsening (he emergency, or if a provision of federal, state, or local law requires the use of a specific 
provider. The NAIC working group adopted this standard after much public debate. The model defines the 
terms “emergency medical condition,” “emergency services.” and “stabilized.” 

Another provision of (he Utilization Review Model Act prohibits the compensation to any 
individual or entity that provides UR services to a health cairier from containing incentives to make 
inappropriate review decisions. The provision specifies that the compensation of these individuals and 
entities may not be based on the quantity or type of adverse determinations that they render. 

As with its other health plan standards, the NAIC developed its Utilization Review Model Act through a 
public process that included extensive participation from representatives of the insurance and managed 
care industries, health care provider groups, and consumers. These participants included the Utilization 
Review Accreditation Commission (URAC). (he National Ctmimittee on Quality Assurance (NCQA), and 
the Joint Commission on (he Accreditation of Healthcare Organizations (JCAHO). The NAlC’s working 
group made every effort to ensure that our model was consistent with the requirements of these other 
organizations 

In general, the NAIC's Utilization Review Model Act builds upon the authority already granted 
the insurance commissioner to regulate UR organizations, but provides a more detailed regulatory 
framework. As with all NAIC models, states are free to adapt this model to accommodate existing law 
and other circumstances. For example, some states may choose to alter the model for adoption as a 
regulation or may use the substantive provisions of the model, but enact a statute authorizing the health 
commissioner to regulate UR activities rather than the insurance commissioner. 

Grievance Procedures Model Act 

The NAIC committees drafting the Health Carrier Grievance Procedure Model Act recognized the 
importance of providing enroliees with a clear and accessible mechanism for addressing their complaints 
and appealing health plan decisions. This model contains standards for the procedures used by health 
carriers to resolve grievances submitted by covered perrons. “Grievance” is broadly defined and includes 
complaints about the availability, delivery, or quality of health care services, including a complaint about 
an adverse determination made in the UR process. 'Hie term also includes complaints about claims 
payment, handling, or reimbursement issues, or about any maner pertaining to the contractual relationship 
between a covered person and a health carrier. 
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The model requires all health carriers To provide a ^ust level grievance review.** These reviews 
enable a covered person to submit written materi^ to a health carrier, but do not include the ri^ to have 
a meeting with representatives of the health carrier. However, the model requires the carrier to provide a 
written decision within a specified timeframe, and the decision must contain certain information specified 
by the model. 

In addition, the model requires a healdi carrier that offers managed care plans to establish a 
“secotul level grievance review** process. A second level review provides a covered person with the 
option of appearing in person before authorized representatives of the health carrier. If a face-to-face 
meeting is not practical for geographic reasons, the health carrier must provide and pay for the option of 
communication between the covered person and the reviewers by means of technology, such as a 
conference call or a videoconference. The heatdi carrier must also provide a written decision containing 
specified information within a prescribed time period. 

The grievance model also specifies the appropriate grievance procedures for a complaint involving 
a UR decision. These sections are intended to be completely consistent with similar provisions in the 
Utilization Review Model Act. 

Quality Assessment and Improvement Model Act 

The Quality Assessment and Improvement Model Act establishes criteria for the quality 
assessment activities of all health carriers that offer managed care plans. It also establishes additional 
criteria for the quality improvement activictes of carriers issuing “closed plans,” which are essentially 
HMO-type managed care plans. The model requires health carriers to develop quality assessment and 
quality improvement programs and to file a written description of these programs with the insurance 
commissioner or other appropriate regulatory authority. 

“Quality assessment*’ is defined as “the measurement and evaluation of the quality and outcomes 
of medical care provided to individuals, groups or pofMiiations.” “Quality improvement** means “the 
effort to improve the processes and outcomes related to the provision of care within the health plan.” 

The model requires a health carrier to include a summary of its quality assessment and quality 
improvement programs in its mailceiing materials and to describe them in its certificates of coverage. The 
health carrier must also make available each year to providers and covered persons the findings from its 
quality assessment and improvement programs and information about the caiTier*s progress in meeting 
internal goals and external standards. In addition, a health carrier must give covered persons the 
opportunity to comment on the quality improvement process. 

Health Care Professional Credentiallng VerifiaiUon Model Act 

The Health Care Professional Credentialing Verification Model Act requires all health carriers that 
offer managed care plans to establish a ‘‘credentialing” verification program to ensure that the 
professionals participating in the carrier’s managed care plans meet specific minimum standards of 
professional qualification. “Credentialing verification” refers to the process of obtaining and verifying 
information about the professional's education, current licensure status, board certification, hospital 
privileges, and other qualifications. The act requires a health carrier to verify specified credentials when a 
professional first applies to participate in the carrier’s managed care plan and to reverify the 
professional’s credentials at least every three years. The act specifies that the credentialing process is 
separate from the selection process that a health carrier may use to choose its participating providers. 
Carriers may use separate or additional criteria to choose their providers. The act also establishes the 
right of the health care professional who is the subject of the credentialing verif>catior> process to review 
information obtained to satisfy the requirements of this act and to submit corrected or supplemental 
information. 

Health Information Confidentiality Model Act 

The NAIC has essentially completed its work on the five models just described. Over the next six 
months, the NAIC will devote considerable attention to our draft Health Information Confidentiality 
Model Act. This draft model is in a preliminary stage. The model requires a health carrier to provide 
written notice of its information practices to all applicants and covered persons. The draft also requires 
health carriers to provide an individual with access to his or her own recorded personal information. Also, 
the draft specifies a procedure for an individual to request a health carrier to amend the individual’s 
recorded information. The act also limits the circumstances under which a health carrier may disclose 
personal or privileged information. 

The NAIC is aware of congressicmal interest in legislation addressing the confidentiality of health 
information. The (EX) Special Committee on health insurance has commented on S. 1360, “The Medical 
Records Confidentiality Act”, sponsored by Senator Bennett and others and has highlighted issues raised 
by the bill in the areas of state flexibility and regulator access to information. The NAIC Committee also 
appreciated that the provisions within H.R. 3103. as passed by the House, relating to Administrative 
Simplification, specifically allow states to enact different confidentiality standards for health information 
from the federal standards, as long as (he state standards are more stringent. 

We hope to obtain the advice and participation of experts from the federal government and 
representatives of consumer groups as we work on our Health Information Confidentiality Model Act. We 
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have an open drafting process in which we invite public participation, both at our quarterly meetings and 
through written comments solicited by circulating our draft mc^ls. We hope that the expertise of state 
insurance regulators in dealing with hi|hly sensitive financial information, comMned with extensive 
public input on the subject of health cate informadon, will enable us to contribute to the current effort to 
define a regulatory fnmewotk ftM* health information. 

F.ifiatiity NAIC Models and State Laws Go vy»Tt^fff Cmr * Pl^pg 

NAIC Health Midateiunice Orgatysatioa Model Act» Preftsrrtd Provider Am mg c m enta Model Act, 

and the Prepaid UmHed Health Service Oiyaalxatioa Model Act 

The proposed NAIC health plan standards expand upon many of the protections within the 
NAIC’s existing model laws and those in plaitt in many of the states. Foity-nine states have laws 
regulating HMOs and 29 of these laws are based upon or similar to the NAlC’s Health Maintenance 
O^anization Model Act. This act includes several consumer protections, including specifications for 
group contracts, requirements that HMOs maintain a quality assurmnee program and a grievance 
procedure approved by the relevant state agency, and confidentiality and insolvency protections. The 
proposed health plan models therefore build upon existing requirements in place in many of the states. 

The NAIC’s Prefened Provider Arrangements Mo^l Act contains requirements relating to 
disclosure, access, and provider contracts to ensure that consumers of preferred provider arrangements 
are informed of differences in benefit levels and that providers are not unfairly discriminated against, 
among other protections. The NAIC’s Prepaid Limited Health Service Organization Model Act contains 
protections for enrollees of managed care plans providing a limited number of health services, such as 
dental care services or vision care services. These models have served as the basis for several state laws 
in these areas. 

Health Plans Governed bv ERISA 

In the NAIC’s ERISA white paper (ERISA: a Call for Reform) and in our Alimony before 
Congress over the past year, we emphasized that all consumers of health care coverage should have the 
benefits of certain critical consumer protections. We would like to highlight that a significant portion of 
the health care market, including the managed care health care market, is outside the jurisdiction of state 
law. ERISA-govemed plans differ from stale-licensed managed care plans in terms of the applicable 
financial and other licensure requirements. Hou^ver. the plans are similar in their ability (o restrict 
enrollees* choice of providers and to specify requirements in provider contracts. Hence, many of the 
same provider contracting issues that arise in the regulation of state-licensed plans and HMOs also arise 
in (he ERISA context. The NAIC Committee a{^reciates that H.R. 2976 extends its scope to ERISA 
plans, over which the states do not have jurisdiction, and thereby recognizes this market reality. The 
NAIC Committee also recommends consideration of additional protections for such plans so that 
consumers of both ERISA-govemed and state-licensed health plans have similar levels of security and 
ability to challenge any possible unfair treatment by health plans. 

Conclusion 

As insurance regulators, we are concerned about consumer protections, which include the fair and 
equitable treatment of enrollees and providers in their dealings with health plans. We believe that the 
application of health plan standards to all health plans will help ensure that the health care received by 
consumers is of (he highest quality and will ensure that consumers receive medically-necessary care based 
on medical decisions. We believe that the augmentation of consumer protections represented in the 
proposed NAIC's models, together with the upcoming development of a consolidated licensing scheme, 
will ensure that all state-licensed health plans that finance and deliver health care will be solvent and able 
to deliver the services promised. 

We urge you to maintain the slates’ ability to implement innovative and effective protections for 
reform of the health insurance market. By doing so in H.R. 2976, as in H.R. 3103, you have recognized 
the expertise of (he states in regulating (he health insurance market and in dealing with health insurance 
reform. 

We appreciate the opportunity to testify before this subcommittee concerning the NAIC's and state 
activities in this area. The NAIC looks forward to continuing to work with the 104th Congress as it 
attempts to enact meaningful market-based reforms of the health care insurance market. 
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Mr. Christensen. Thank you for your testimony. 

Thank you all for your testimony. 

Ms. Musser, first, I would like to ask you, Does your department 
review contracts of health plans seeking licensure of each plan? 

Ms. Musser. Yes. They have to file a business plan, any material 
changes to their business plan, all provider contracting arrange- 
ments, and all financial data, including the IPA or the network 
financial data. 

Mr. Christensen. Do you specifically look for gag clauses or 
those types of paragraphs that might be interpreted by physicians 
as gag clauses? 

Ms. Musser. We specifically look for all violations or, stated 
more positively, all areas of compliance with our State statutes, in- 
cluding compliance with the provision prevents the interference by 
an insurance company with the professional relationship of a physi- 
cian with his patient. 

Mr. Christensen. How many various presentations have you 
reviewed in your tenure in Wisconsin? 

Ms. Musser. I believe that we have reviewed and licensed six or 
seven new HMOs. We have a total of 27 now in the State. And we 
have renewed and reviewed material changes which, of course, 
mean mergers and acquisitions and other changes of ownership, I 
would say in another half dozen. 

Mr. Christensen. Have you turned down any HMO or managed 
care contracts that have applied for doing business in Wisconsin 
yet? 

Ms. Musser. We do not exactly turn them down. We send them 
back. 

Mr. Christensen. Have you sent any back? 

Ms. Musser. Yes. 

Mr. Christensen. Sending back for the provision that would be 
called a gag clause? 

Ms. Musser. Not to my knowledge. All of my examiners, market 
conduct and financial, in reviewing the HMO contracts have not 
seen the contractual provisions. That is why we have looked for the 
operational effects and found none there, as well. The examiners 
also look for operational effects in the market conduct exams. 

Mr. Christensen. Do other States, as you know, review these 
types of contracts as closely as Wisconsin? 

Ms. Musser. I believe that several other States do. The problem 
is that the insurance commissioners regulate HMO plans in most 
States. The health commissioners regulate them in a number of 
other States. And in a few States it is the department of corpora- 
tions that regulates HMOs. 

In fact, no other State licenses them as insurers, like we do. So, 
we have, I think, a different evolution of the regulation. 

Mr. Christensen. What would be the general consensus across 
the country? You said that some have the department of corpora- 
tions, some have the insurance commissioners, some have the 
health regulators. What is the predominant way that the States 
handle this area? 

Ms. Musser. The insurance commissioners. 

Mr. Christensen. And do the insurance commissioners generally 
have the authority to ask health maintenance organizations to 
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remove clauses from the contract, or does that have to come from 
the Governor or the State elected body? 

Ms. Musser. I am sorry. I do not know the answer to that. I can 
find out and provide you with the information. A State’s authority 
varies depending on requirements for filing. 

Mr. Christensen. Do most States require HMDs to establish a 
process for consumers complaints, and how does Wisconsin handle 
that area? 

Ms. Musser. Most of the States have adopted the NAIC Model 
HMO Act which establishes a grievance process. Wisconsin handles 
it by providing, within the department of insurance, a grievance 
process for all consumers, all plans are required to notify each plan 
participant of our 800 number and plan participants right to file 
a complaint on all their billing and other materials. 

Mr. Christensen. How is the term provider defined in that act? 

Ms. Musser. In the grievance? 

Mr. Christensen. No. In the 

Ms. Musser. In the HMO? 

Mr. Christensen. Yes. I am not certain, but I know that in the 
health plan accountability standards, the provider terminology is 
broad, similar to the definition in H.R. 2976. 

Mr. Christensen. OK. 

Ms. Archer, I wanted to ask you, you stated that as originally in- 
troduced H.R. 2976 would accomplish the goals that you had set 
out for the needed change in this area. What changes in H.R. 2976 
have occurred that you do not agree with and what would you like 
to see changed to move back to the original H.R. 2976? 

Ms. Archer. I believe that the physician disclosure of financial 
incentives should be permitted. HMOs should not be permitted to 
forbid disclosure of financial incentives. And also, that nondispar- 
agement clauses should not be included in HMO contracts. I under- 
stand the HMO’s business interest in keeping providers from 
speaking against them. On the other hand, one doctor’s comment 
either about the way the HMO deals with his or her particular spe- 
cialty or the way the HMO deals with mental health from a gyne- 
cologist is not going to affect the HMO business. More likely a re- 
porter’s, who knows very little about care, story in the New York 
Times will do that. And I think that open communication is always 
a good idea. 

Mr. Christensen. In your testimony you stated that the ability 
to terminate physician contracts without cause may have the great- 
est chilling effect on patient-physician communications. Could you 
explain more fully what you meant by that? 

Ms. Archer. Well, it goes back to the point that’s been made 
throughout the afternoon by some of the witnesses which is that 
there may not be any gag rule in the contract with a provider but 
the fact that the HMO can terminate a physician for any reason 
will silence or can silence the physician. 

Again, it is not going to be every physician who is silenced, but 
the point is we want to encourage open communications between 
physicians and patients. The HMO certainly will always have and 
should have the ability, both to screen physicians before admitting 
them to the network and to terminate physicians who do not prac- 
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tice good medicine and we want that. But open communications is 
something that we should also want. 

Mr. Christensen. Ms. Craft, have any of your employers men- 
tioned concerns about whether physicians are telling their employ- 
ees about all treatment options or that they might be holding back 
information because of the way they have been paid? 

Ms. Craft. That has been a concern within some employers. Pri- 
marily within our business coalition, that has been a concern of 
large employers with multiple locations. Managed care has moved 
very slowly into Southwest Virginia. At this point, we only have 
HMO offerings that are still discount fee-for-service. We are not 
into a capitation arena. So, we are hearing that, but from some of 
our larger employers with multiple locations. 

Mr. Christensen. Dr. Jagmin’s testimony earlier reflected his 
concern and the association’s concern about a sliding scale, a slip- 
pery slope approach to the Federal Government getting into this 
area of the law. What is your coalition’s view on the Federal Gov- 
ernment moving into this area to try to, what I think maybe needs 
to be corrected, what is your coalition’s view on that? 

Ms. Croft. Our view, as a business coalition and representing 
many business coalitions, is that this kind of legislation to prevent 
gag rules and that kind of thing is not a bad thing. However, espe- 
cially with this piece of legislation, there are so many ambiguities, 
so many things that do not seem to be very clearly defined that I 
think employers fear what could come out of this. There could be 
multiple layers of regulation from the Federal Government, the 
State government, from different areas, and from Health and 
Human Services, that they have never been regulated by before. 

And I think that they just would like to see some of these ambig- 
uous areas clearly defined. I think they would like to see some of 
the terms, such as oral communication, very clearly defined so that 
it could not be a passing comment that a doctor made one time or 
it could not be simply what a patient perceived that the doctor said 
to them. I think with some definition some of this could become 
more acceptable. 

Mr. Christensen. OK. Would any one of you want to have any 
kind of closing statement? I apologize for the interruption we had 
earlier, and I want to give you each a fair opportunity just to have 
a closing comment. 

Yes, Ms. Musser. 

Ms. Musser. I think there is an advantage to going last because 
there are many things that I would like to comment on this after- 
noon, but I will mention just a couple of issues. I would like to cau- 
tion all of us not to confuse issues related to informed consent or 
issues of responsibility for knowledge of what is covered in an in- 
surance policy. Whose responsibility is it to understand what is 
covered and what is not covered? I would maintain it is not the 
physician’s responsibility to find out or to be prepared for a cov- 
erage issue. Those issues are the patient’s responsibility, except in 
emergency situations when patients do not have the time to call 
the human resource managers or to find out what is covered or not. 

To address the anecdote that Dr. Nelson shared with us earlier, 
I do not believe it is the physician’s responsibility to stop a proce- 
dure to find out what is covered. And if it is an indemnity plan. 



122 


you would find out in retrospect what was covered. I think that 
this is where we may confuse informed consent and knowledge of 
coverage issues. 

I think the issue of informed consent and the ethics and the code 
that is related to informed consent is a very important one. Physi- 
cians are required to discuss treatment options, and I would say it 
is the physician’s responsibility not to sign a contract that violates 
his or her code of ethics. 

Now, I realize there are market pressures, and maybe we need 
to address some of those, including termination without cause. I 
think the Code of Ethics ought to separate sort of the wheat from 
the chaff in this issue. Physicians are required to behave according 
to their code of ethics. 

The third point that I would caution us against confusing are is- 
sues related to employment law. In the high-tech industry, employ- 
ees are restricted by noncompletion clauses. Employees are fre- 
quently, or can be, fired for issues of disparagement or disloyalty. 
We have to avoid confusing informed consent issues with issues re- 
lated to proprietary information. We have to be careful not to hog- 
tie the HMO and the managed care industry from achieving what 
we want them to achieve. As you pointed out earlier, there is a bal- 
ancing act between cost containment and what we want in terms 
of quality care. There exists employment law. I think we need to 
focus and not to overstep in that arena. 

The area of a patient’s right to know his or her treatment options 
is a critical one. Some of the other areas related to proprietary in- 
formation in terms of capitation rates and others, are business is- 
sues, and I would caution us to be careful to separate them. That 
is why I like this version of H.R. 2976 more than the prior one. 

I also found out the definition of “provider” in our managed care 
act, our HMO model act. “Provider” means a physician, hospital, or 
other person licensed or otherwise authorized to furnish health 
care services. 

Mr. Christensen. Thank you. 

Ms. Archer. 

Ms. Archer. Yes. I would just like to urge you, the Subommittee, 
to remember that there really is not a level playingfield here. That 
it is the HMOs with all the power and as powerful as we may be- 
lieve the doctors to be or the consumers to be, we just do not have 
the leverage that the HMOs have right now. And the HMOs are 
out there rightly promoting what they have to offer. And as I said 
before, I think a lot of it is very good. They are giving the positive 
spin on everything and they should because they want to sell their 
product. 

But just as we require cookie companies to discuss their fat con- 
tent, I think that because we want the public to understand that 
the cookie isn’t only as delicious as the company says it is, but is 
made up of certain ingredients and has certain nutritional values, 
we should want the HMOs to make public and disclose what they 
are really doing, what product they are selling. And a piece of that 
is to have the physicians able to tell the patients what is being 
sold. 
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And if we do not make the patients aware of that, then we do 
not have the HMOs truly competing in the marketplace and 
consumers are not making the choices. 

Mr. Christensen. Thank you. 

Ms. Craft. 

Ms. Craft. Yes. I would like to repeat that I think there are a 
lot of unclear and ambiguous points within this bill and to over 
simplify, if I could liken employers sponsoring ERISA plans to chil- 
dren getting on a schoolbus, right now those employers get on the 
bus and they know that DOL is driving the bus and they know 
what the rules are. According to this bill, with all the different lay- 
ers of people that could be involved in regulation, how many driv- 
ers is the bus going to have? 

Mr. Christensen. Well, we are going to try to hopefully make 
this bill a better bill when it comes out of our Subcommittee. 

I want to thank you all for your testimony and I appreciate the 
time that you have taken out of your schedule this late afternoon. 

The Subcommittee stands adjourned. 

[Whereupon, at 4:31 p.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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July 29, 1996 

The Honorable 
Bill Thomas 

Chairman, Ways snd Means Committee Member 
United States House of Rqiresentstives 
Washington, D.C. 20SIS 

Dear Mr. Chairman: 

Please include this letter in the record for the July 30 hearing to be held by the House 
Committee on Ways and Means on H.R. 2976, the Patient Right to Know Act. The 
American College of Cardiology (ACC) strongly supports H.R. 2976 and urges the 
members of the Committee to act favorably on this legislation on behalf of our 
patients. 

As a member of the Patient Access to Specialty Care Coalition, the ACC believes 
strongly in empowering patients to make the best possible health care decisions. Such 
decisions can only be made in an atmosphere that allows maximum communication 
between physicians and patients. We believe that H.R. 2976 would guarantee - 
unequivocally - that such an environment exists in all practice settings and would 
enhance the quality of health care in this country. 

The American College of Cardiology is a 23,000 member non-profit professional 
medical society and teaching institution whose purpose is to foster optimal 
cardiovascular care and disease prevention through professional education, promotion 
of research, and leadership in the development of standards and formulation of health 
care policy. 

Please do not hesitate to contact Marie E. Michnich, Dr.P.H., Senior Associate 
Executive Vice President, at the ACC if we can be of any additional assistance. 

Sincerely, 


Richard P. Lewis, M.D., F.A.C.C. 
President 


David) FeiU 
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STATEMENT OF 

AMERICAN SOCIETY OT PLACTIC 
AND RECONSTRUCTIVE SURGEONS 

to the 

Committee on Ways and Means 
United States House of Representatives 

Juiy 30. 1996 

BE; Patient Rlylit to Know Art fHR 29761 


The American Society of Plastic and Reconstnictive Surgeons (ASPRS) represents 97% 
of the nearly 5,000 board certified plastic surgeons in the United Suites. Plastic surgeons 
provide highly skilled surgical services which improve both the functional capacity and quality 
of life of our patients. These services include the treatment of congenital deformities, bum 
injuries, traumatic injuries, and cancer. 

We commend Committee Chairman Bill Archer for holding this important hearing, and 
wish to thank the Ways and Means Committee for the opportunity to submit this written 
statement about "gag clause" provisions commonly found in many of today's managed care 
contracts. 

Gag clauses undermine a physician's ability to provide his or her patients with the best 
possible care. The inclusion of these provisions in contracts between physicians and managed 
care entities also raises significant ethical concerns for physicians. We maintain that patients 
should receive the most complete information available about their health care options from their 
physician without interference from third parties. In many situations, gag clauses have been 
written so broadly that any communication between physician and patient could be interpreted to 
fall within the provisions of this clause, including medical treatment options and whether a given 
health plan meets the needs of a given patient. These onerous medical "gag clauses" violate 
sound public policy and should be made unenforceable by Congress. 

Types of “Gag Clauses” 

Generally, gag clauses are written explicitly in health care contracts. The language is 
designed to limit the communications between physicians and their patients by prohibiting some 
or all of the following types of communications: 

1 ) discussion of treaUnent options which have not been authorized for payment by 
the plan; 

2) making critical comments about the plan, its policies, or quality standards to 
enrollees or other physicians; 

3) communicating with plan patients in the event the physician is deselected (raising 
concerns of continuity of patient care); 

4) discussing financial incentives to reduce care, including capitation and utilization 
review procedures; and, 

5) referring patients to specialists or facilities that are not included in the plrui’s 
network. 
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In addition, more subtle, often unwritten, plan policies and procedures are used to impede 
physicians Irom discussing treatment options if the plan does not cover those treatments. Recent 
media reports have documented the use of a number of these “implied" gag clauses by health 
plans that value cost containment and financial gain for shareholders over the well being of 
patients. 

Both explicit and implicit gag clauses ate designed and implemented with the purpose to 
control physician behavior and to limit patients’ access to the full range of information that is 
needed to make informed decisions about the proper course of their medical treatment. While we 
understand the legitimate business interest to control costs and avoid unjustified disparagement 
of a plan’s operations, such efforts should never undermine the quality of care received by 
patients. 

We note that many health plan contracts do not contain "gag clauses." In addition, 
several plans have voluntarily removed these contract provisions in response to negative media 
publicity and the enactment of state legislative restrictions. 

Gag Clauses Violate Medical Ethics 

The fundamental issue that "gag clauses" present is an inherent ethical conflict of interest 
for physicians, which strikes at the heart of the patient-physician relationship. The ASPRS Code 
of Ethics states the general rule that “physicians should provide services under terms and 
conditions which permit the free and complete exercise of sound medical judgment and skill. 
(Code of Ethics for the American Society of Plastic and Reconstructive Surgeons, Section /, 
Paragraph VI). 

Patients must be able to trust and rely on the information their physicians provide to them 
regarding appropriate medical treatment and care. Indeed, even setting aside ethical concerns, 
physicians have a legal duty to make patients fully informed of their options regardless 
of cost or potential payment limitations. Gag clauses, however, effectively place a wedge 
between a physician and his or her patients. While a physician maintains an ethical and legal 
duty to the patient, the plan's contractual language seeks to place an opposing contractual duty on 
the physician. 

Gag clauses erode a tundamental element of the healing process. Trust is the most basic 
component in the patient-physician relationship, yet these clauses cause doubt in the minds of 
patients, often at a time when they are most vulnerable. 

Physicians find it increasingly difficult to act as patient advocates, our most basic 
mission. If we advocate zealously on our patients' behalf, we place ourselves in danger of being 
dropped by the health plan. If we don’t press hard enough, we don't live up to our ethical 
obligations. Physicians need support to act as professionals, not as vendors of a third party to 
control costs. 

The Need for Federal Legislation: The Patient Right to Know Act 

Negative reaction to gag clauses on the part of the public and media have resulted in a 
number of states enacting legislation prohibiting gag clauses in recent months. Legislatures in 
Massachusetts, Colorado, Georgia, Indiana, Virginia and Vermont have recently passed such 
laws, Similar bills are pending in several states including California, Illinois, New York and 
New Jersey. Oklahoma, Tennessee and New Jersey have moved against these provisions through 
regulatory action. 

However, action at the state level is not sufficient to remedy this problem. Many health 
plans, such as self-funded ERISA-preempted plans, are not be reached by state law. In addition, 
an increasing number of Medicare beneficiaries have begun to join managed care plans. Because 
this population often uses a greater number of specialists, managed care gag clauses pose 
especially acute problems for unsuspecting Medicare beneficiaries. 



Federal legislation covering all private and public sector health plans is, therefore, needed 
in order to ensure that every patient is adequately protected from these contractual provisions. 

ASPRS strongly supports the legislation sponsored by Representatives Greg Ganske 
(R-IA) and Edward Markey (D-MA), the Patient Right To Know Act of 1996 (HR 2976). This 
bill would render managed care contract "gag clauses" unenforceable and prohibit plans from 
contractually interfering with "medical communications" between physicians and their patients, 
as well as taking "adverse actions" against physicians. 

The bill would set the above described provisions as a federal floor and thus preempt 
state law in cases where a state sets a lesser standard. Finally, the bill would cover all health 
plans, including self-insured ERISA plans and would provide for fines and penalties for violation 
of the statute. HR 2976 is necessary to rid the health care system of these egregious contract 
provisions without unduly interfering with the legitimate business practices of managed care 
companies. 

Conclusion 

ASPRS submits that gag clauses interfering with corrununications between physicians 
and patients should be made legally unenforceable. We strongly support the Patient Right to 
Know Act of 1996 (HR 2976), legislation designed to prohibit such clauses as an unreasonable 
burden on the health care system. We appreciate the opportunity to comment and are prepared to 
work with the committee on this important issue. 
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Monika O. Brola 
17400 S. W. 113 Court 
Miami, Rorida 33157 
Telephone: (305) 254-9608 
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August 12, 1996 

Philip D. Mosely, Chief of Staff 
Committee on Ways and Means 
U S. House of Representatives 
1102 Longworth House Office Building 
Washington, D. C. 20515 

RE: Committee on Ways and Means, Subcommittee on Health, Hearing on H.R. 2976, 
the "Patient Right to Know Act of 1996” held on Tuesday, July 30, 1996. 

Dear Mr. Mosely, 

I am submittirrg this evidence as an individual who has been through all stages of disgust 
with the way managed care is being operated 

I do not officially represent any organization but am merely the person who has fought their 
case the longest and hardest while seeking justice and the truth However, I believe my 
case is only one of thousands in the Miami area 

The hearings are all about gag clauses and secret contracts SECRETS are at the root 
of the managed care problem and secrets kept from the public are not in the best interests 
of the people 

I believe that health care cannot be left to profit oriented/cost cutting managers There 
must be Federal laws that protect the patient by: 

1 ) Eliminating all gag clauses and secret contracts The people have a right to Know! 

2) Eliminating any blocks to a patient suing his HMD and his employer in State Court The 
current system too often allows HMO's escape by citing ERISA Filing a suit in Federal 
Court is expensive and since attorney's fees are not guaranteed; most Americans cannot 
afford due process 

3) Requiring that all HMO personnel who make decisions of medical necessity must be 
licensed as medical doctors in the state where the patient is located We are trying to 
clarify this issue through a criminal court case 

4) Holding individuals, not corporations, liable for malpractice, bad faith, and contract 
compliance. Anything less will not change the corporate behavior. 

I am enclosing 25 copies of the evidence I wish to have printed as part of the printed 
record of this hearing. Please use them in the following prioritized order. 

1 ) Copies required to ensure printing for the record 

2) 13 Copies - One to each member of the subcommittee. 


3) Please distribute any remaining copies to media representatives who expressed an 
interest in this hearing. 




aft. 6 

PAit^r- 
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Samuel Brola 
Monika D. Brola 
17400 S.W. 113 Court 
Mland, Florida 331S7 
Telephone: (306) 264-8608 
Facalmlla: (306) 266-0841 
bitamat E Mail: aainbroiaOlx.natcom.com 


August 11, 1996 

Committee on Ways and Means 
Subcommittee on Health 
U S. House of Representatives 
1102 Longworth House Office Building 
Washington, 0. C. 2051 5 

RE: H. R. 2976, "Patleirt Right to Know Act of 1996'' 

Dear Members of Congress; 

I am writing to you in an effort to clarify some issues before you. There are many things a patient has 
the right to know. 

1) Patients have both a right and a need to know whether there are treatment plans available other than 
the one preferred by their HMO. 

2) Patients have both a right and a need to know whether their physician has monetary incentives to 
deny medical care and what they are. The attached “AvMed Bonus Letter" and the summary of 
experiences with AvMed HMO will show what GREED causes. 

3) Patients have both a right and a need to know if their physician is forbidden from telling the TRUTH 
by their contract with an HMO. 

4) Medicare & Medicaid HMO patients also have a right and a need to know what medical care and 
services the government's contract requires the HMO to provide. HCFA has informed me that the 
Medicare HMO contract particulars referring to what medical care and services the HMO MUST provide, 
are confidential. How absurd! I How is a patient/taxpayer supposed to know what they are getting for 
the billions in tax dollars. 

During the Florida Department of Business & Professional investigation of Roger H. Stmbe, M. D., 
(former Medical Director of AvMed HMD's Miami Plan) a form letter was obtained by the investigator to 
show that Roger H. Strube used the M.D. after his name in the conduct of business, without being 
licensed in Florida. Nobody apparently read the letter until I requested a copy of the investigative file. 
This letter clearly explains how AvMed uses financial incentives to control their physicians. The fourth 
paragraph states: "Patient complaints, member PCP changes, your oflice's cooperation with 
AvMed, and your office's compatibility with and support of the AvMed philosophy were used as 
modifiers which either Increased, decreased or did not change the above scores." To me, that 
clearly states: DO WHAT WE SAY OR YOU GET NO BONUSII 

The results of all this secrecy are a direct threat to the life and health of my son. Even the Dade State 
Attorney is trying to gag me about what I discovered about AvMed Health Plan. Nobody wants me on 
the rec^ because I can prove that HMO personnel who are NOT licensed physicians, routinely practice 
medicine within the statutory definition. If this case were to go to trial, it would set precedent across the 
country. Those persons making decisions at HMD’s are practicing medicine, must be licensed 
physicians, arxi are therefore subject to persorral malpractice lawsuits. Of course, if an HMO employee 
can be held responsible for his actions, he will be less cruel and vicious in denying care. That would 
hurt the bonuses of the HMO executives as well as the CEO's of the major corporate employers who are. 
driving managed care down the people's throats. 

Please mston our citaena' rights bypassing tagistarion that will allmlnata all tha SECRECY that 
tha HMO's use to avoid raaponsiblllty for thair actions. Tha currant situation la not tha typa of 
govammant I thought I was dafanding during my 20 years of military aarvica. 
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A V-M£d 

June 28, 1994 


DpapE)Qclor (s) . 

Congratulations and thanks from AvMed Health PlanI You hive been selected to receive 
a cash bonus as one of Av|yied‘s outstanding Primary Care Physicians (or Practices). 

AvMed Is continually striving to improve the quality of health services to its members. 
One way by which tliis is accomplished is by the recognition of those physicians who 
consistently provide high quality seivices in an efficient manner. 

In 1993, AvMed improved the mechatiism by which physicians were chosen to receive 
financial Incentives. Objective parameters were used for the selection process. Rather 
than deeoribing in detail ilia complex formula, I will simply describe the basic criteria 
virtilch v/ere utilized. They Included acceptance of capitation for the year 1993 as pari of 
at least 100 AvMed members, current participation with AvMed, a patient satisfaction 
survey which looked al such issues as accessibility, availability, waiting time, ease of 
referrals, and general patient satisfaction with your services. A separate bonus was 
predicated solely on the basis of palienl satisfaction. A second level of measurement 
was made on the basis of the scores you received on your medical records review. A 
separate bonus v/as then predicated on the basis of quality of seivices as reflected In the 
scored medical record review. 

Patient complaints, member PCP changes, your office's cooperation with AvMed, and 
your office's compatibility with and support of the AvMed philosophy were used as 
modifiers which eithei increased, decreased or did not change the above scores. PCP's 
may qualify for one or both of these bonuses. PCP's in the upper 50 percentile vrere 
included in the distribution of bonuses. 

I am pleased to av/aid the enclosed check (s) in lecognliioh of the quality service 
provided to your AVMed patients. Our.tlianks_and best wishes for continued excellence 
in the future. 



Medical Director, Miami Plan 


RHS/lm 
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Samuel Brola 
Monika D. Brola 
17400 S. W. 113 Court 
Mimi, Florida 33157 
Tetophone: (305) 2S4-M08 
Facalmlle: (305) 256-0841 
Intamat E MaH: aafiibrolaOix.nelcom.com 


Augusts, 1996 

RE; Otx history with AvMed HMO, Miami Plan 

Patient: David Lee Bissonette, bom March 5, 1976 

David is unable to walk, stand, or sit alone. He has little or no functional use of his 
extremities. He is totally dependent on others in all areas. He cannot feed, clothe or 
bathe himself and cannot speak to ask for assistance or to describe his pain. 

Diagnoses: Cerebral palsy, spastic quadriplegia, anoxic encephalopathy, microcephaly, 
scoliosis (partially corrected by CD rods on spine), esophageal reflux (partially corrected 
by fundoplication surgery), seizure disorder, chronic pulmonary disease (right lung tested 
5% function - rK) blood circulation). 

None of these is curable, nor will they improve substantially. While David is severely 
physically harxlicapped, he is not a vegetable. He is very aware of his surroundings and 
communicates by eye-pointing arxl answering questions by yes and no head movements. 
His facial expressions communicate more than most people's words. 

HISTORY WITH AVMED: 

We are covered by AvMed through my employer, Florida Power & Light, which is 
self-insured. Our enrollment in AvMed was effective on January 1, 1991. The contract 
covers all pre-existing corvlitions immediately and has no financial cap limiting costs We 
thought we had found a tremendous blessing. We did not know that a seemingly unending 
nightmare was just beginning. 

1 . July 5; Aug 30; Sept 27, 1 991 and Jan. 1 8, 1 992 - Letters delivered to us at Miami 
Children's Hospital on Friday evening stating that David's hospital benefits would 
terminate either at midnight or the rrext day. The intent was to coerce families to 
discharge their children without being able to contact anyone at AvMed, or in some 
cases, their physician. 

ALL OF THE ABOVE LETTERS WERE SENT BY AVMED WITHOUT CONTACTING 
DAVID'S PHYSICIAN, HIS FLOOR NURSES, OR THE HOSPITAL'S RESIDENT 
PHYSICIANS TO INQUIRE ABOUT HIS CONDHTONII 

2. After one of his many hospital admissions, David was discharged to Greenbriar 
Nursing Home in Kendall. We were forced to accept this arrangement. After only 
12 days at Greenbriar, the situation was: 

a. There was no air conditioning in David's room (approx. 86 degrees), David 
had a 104.2 degree fever, and he was on oxygen. He was on a heated air 
bed dressed only in a diaper. He had a huge fan blowing on him. The 
nursing home's personnel had not called to inform us that he was sick. 

b. Even after four phone calls. Dr. Grijalva, the Nursing Home physician, 
refused to come. He told my wife that David's blood test (CBC) showed a 
white cell count in the normal range (approx. 7,000 to 9,000) and that it was 
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"normal" for "these kids" to "sometimes spike a temperature". My wife 
intamed Nm that, having raised David at home fw 15 years, she knew it was 
not normal for David. The doctor still did not come. He said he would stop 
by “later this evening". 

c. When I arrived, I called David's pulmonologist, Morton Schwartzman, M.D. 
He told me to get David to Miami Children's Hospital emergency room right 
away. I instructed the nursing home's nurse supervisor to call an 
ambulance to transport David. She REFUSED. 1 called 911 for an 
an^lance for transp^. When David arrived at Miami Childrens' Hospital, 
he was evaluated and then admitted to the Intensive Care Unit. His white 
cell count was now over 20,000, quite contrary to Dr. Grijalva's "diagnosis". 

6. In October 1991, after David's hospital admission caused by the nursing home's 
neglect, AvMed tried to have David discharged to the same nursing home. We 
refused and David was finally discharged with 12 hours per day of nursing care in 
our home. We were able to keep him out of the hospital for all of two months. 

7. On December 4, 1991 , David was again admitted to Miami Children’s Hospital with 
serious pulmonary infection and pleural effusion, including abscesses and fluid in 
and around the right lung. David failed to respond to many different treatments 
and, by mid-January, 1992, we thought he would die any day. 

8. January 1 8, 1 992 - Letter delivered to us at the hospital slating that David no longer 
required treatment in an acute care facility and could be discharged to Greenbriar 
Nursing Center. His doctor said that he was nowhere near ready for discharge 
AND we would not return him to Greenbriar, since they had nearly killed him. 

9. Jan. 30, 1992 - Letter delivered to us at Miami Children's Hospital threatening not 
to pay for David's care unless we agreed to transfer him back to Greenbriar. They 
had obtained a "second opinion" about David's suitability for Greenbriar. The 
so-called "second opinion" was from Dr. Grijalva, the physician from Greenbriar 
who had refused to come when David was there. We again refused to transfer 
David to Greenbriar AND refused to discharge him from the hospital. 

After several weeks, AND after obtaining the services of an attorney, AvMed 
provided David with nursing, respiratory therapy, etc , at home as a substitute for 
hospital care. David has a RIGHT to high quality care provided by licensed medical 
professionals. AvMed has continually attempted to curtail care without changes in 
medical orders and to do so without our prior knowledge. To date, we have kept 
them from reducing his care to dangerous levels. 

10. June 1992 - AvMed attempted to cease providing licensed respiratory therapists 
by calling the home care agency telling them to stop sending therapists, but not to 
tell us in advance. Wo rx^ified the company that there had been no change in the 
medical orders and that they and AvMed would be liable if care was stopped, 

1 1 . Aug. 23, 1992 - David admitted to hospitai with puimonary infection. 

12. AUGUST 24, 1992 - HURRICANE ANDREW - My vsflfe, Monika, stayed at the 
hospital with David while I endured the northern eye wall of the storm in our master 
bathroom with my daughter, father-in-law, sister-in-law, and my nephew. We all 
huddled there while most of the rest of our house came apart. We experienced the 
eye wall of Andrew for hours without injury, but our home, was destroyed. 

13. Aug. 31 - Sept. 10, 1992 - VWien we were finally able to retrieve telephone 
messages from the Southern Bell message service, we heard AvMed threatening 
to disenroll us if we did not immediately have David distrfiarged from the hospital. 

I called to inform them that there had been a hurricane and we no ionger had a 
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hoow to take him to. They saici the hurricane was rK)t their problem, that we should 
seek public assistance if we hcMl rw home, and that they would immediately stop 
payment for David's care if we did not discharge him. They also stated that 
Greenbriar was no longer an option. I told them Greenbriar would NEVER be an 
option and that we would discharge David WHEN we had a home to take him to 
AND when AvMed had arranged for resumption of his nursing and respiratory care. 

14. Sept 10, 1992- Afler days of phonirtg, found a rental house in North Miami Beach 
and discharged David with home nursing care and respiratory therapists. 

15. Jan./Feb. 1993 - AvMed attem p t e d to curtail respiratory treatments and drug 
deliveries by phone calls. We damarKled a Member Appeals Committee. 

16. March 1993 - Result of Member Appeals Committee was that AvMed would NOT 
attempt to cease providing care without prior written notification to us with sufficient 
time for us to appeal. We were accompanied by Attorney Arthur Garcia., 

It was arouTKl this time that Roger H. Strube, M.D. , became the Medical Director of AvMed 
HMO in Miami. He is licensed in Wisconsin and Indiana but has never been licensed in 
Florida. His license record in Wisconsin reflects that he accepted a disciplinary entry on 
his license record that he had improperly prescribed amphetamines over a seven year 
period. This is on his record with his acquiescence and that of his attorney. It was also 
placed in his record without the cooperation of the patients involved. The average person 
would have to question his ethics and Judgement. AvMed may or may not have known 
about his lack of license or the discipline in Wisconsin. 

If AvMed did not know about his past, it means that a huge medical corporation hired a top 
executive at a large salary and gave him responsibility for the medical care of 1 10,000 
AvMed members in Dade County WITHOUT tiie most cursory background check. I believe 
that constitutes: reckless endangerment of the members by IMPROPERLY HIRING an 
executive with questionable (at best) background. I believe that AvMed did do a 
background check and decided that Roger H. Strube had EXACTLY the ethical behavior 
pattern they desired. I stated this belief clearly at our hearing before the Statewide 
Providers & Subscribers Assistance Panel in early 1995. The Panel was made up of 
representatives from the Florida Department of Insurance and the Florida Agency for 
Health Care Administration. 

17. July 1993 - AvMed tried to terminate respiratory services without a change in 
medical orders or prior notice. Mr. Garcia prevented AvMed's action. 

1 8. Oct. 1 993 - Unkrxjwn to us at the time, a patient filed a complaint against Roger H. 
Strube with the Department of Business and Professional Regulation, Case No. 
93-1881 1 . Roger Strube was notified of the complaint and was requested to sign 
a Cease and Desist Agreement. The Investigative Report shows Stephen J. 
deMontmollin to be Strube's attorney. Stephen J. deMontmollin is Vice President 
and General Counsel of AvMed. 

19. Jan. 9, 1994.- The medical home care provider. Infusion Therapies, fired their 
subcontracted respiratory therapists, Greg Lane and Associates. Mr. Lane received 
the letter on Saturday which told him to cease providing care to all of his patients 
on Monday. This incident coincided with the visit to Miami AvMed of Infusion 
Therapies' Chief Operating Officer from Atlanta 

20. Jan. 12, 1994 - A Mr. Thomas P. Jarrett from Infusion Therapies came to bring a 
new pulse oximeter. He informed our nurse that he would be taking over David's 
respiratory treatments the next day. 

21. Jan. 13, 1994 -Mr. Jarrett did not show up for David's 8:00 a.m. and 12:00 noon 
treatments. When he finally arrived for David's 4:00 p.m. treatment, I asked to see 
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his respiratory license. He showed me a folded up copy of a copy of a copy of a 
respiratory license. His drivers license picture did not lot* like him and the license 
had been peeled open. We wrote down his drivers license number and his 
respiratory license number. The year of birth in his drivers license number did not 
match his respiratory license information. We later filed a complaint with the Dept 
of Business and Professional Regulation in Tallahassee. They refused to 
investigate even though the local Miami office had expressed an interest, since 
multiple users of a single license are apparently a large problem. 

22. Jan, 1994 - Mr. Jarrett came from Davie to our home in South Dade 3 times a day 
for the next week, accompanied by a Mr, Hopper of Infusion Therapies, to insist that 
Mr. Jarrett did not have to show me an original of his license. I agreed but had to 
remind these people that this is MY home and my son. I will NOT be forced to let 
just anyone Into my house, especially someone whom I consider to bo unqualified. 

23. Jan. 1994 - We received a visit from an HRS Child Protective Services investigator 
because of an anonymous report that we were purposely denying David needed 
respiratory treatments. I am sure that it was Roger H, SIrube of AvMed who filed 
the false and malicious complaint because he threatened in writing to do the same 
thing to Mr. Dennis Peterson, another AvMed member whose son is chronically ill. 

24. March 1994 - At another AvMed Member Appeals Committee, I presented eight 
pages of facts to the attending AvMed managers and executives. I have their 
names in their own writing. The result of this meeting was an agreement that NO 
CHANGES to David's care would be attempted until after a meeting was held 
among us, David's primary care physician and AvMed’s Complex Case Manager, 

25. April 1994 - AvMed attempted to cease providing David's feeding formula, feeding 
bags, and other medically necessary "disposable and consumable" medical 
supplies They attempted this in spite of a Member Appeals Committee agreement 
to make no changes prior to the meeting with David's Primary Care Physician. 

26. June 1994- The meeting took place between us. Dr. Jarrett, and Sue Shepper, RN, 
of AvMed in the doctor's office. The doctor did not examine David. He merely 
stated that since the current care plan was keeping David as healthy as possible, 
he did not intend to change it. He also agreed that it was not up to him to decide 
WHO provided the care, since Florida law specifies the qualifications required to 
perform various levels of medical care. 

27. Sept. 12, 1994 - Roger H. Strube of AvMed sent us a letter claiming to have 
"recently received updated orders from both Dr. Jarrett and Dr. Gustman," and that 
the case would be transferred to Roche Professional Service Centers, a home care 
agency whom we had previously fired for incompetence. What happened is clearly 
described in a response I received from Karen Nagle, an attorney for Roche 
Professional Service Centers, Inc. in New Jersey. "RPSC was following the 
directions of Dr. Strube to create a plan of care for your son and get physician 
orders in order to be able to follow through on this plan. It is necessary to obtain 
physician orders before rendering service, so that only care ordered by a physician 
is rendered," 

Roger H. Strube illegally dictated the orders, (practicing medicine without a 
license), Karen Martel, R.N., of Roche wrote the orders and illegally obtained 
signatures. (It is illegal in Florida to obtain medical information/orders without prior 
written permission of the patient/parent.) Paul M. Gustman, MD, illegally signed a 
set of the orders (per Karen Martel's statement and Strube's), He had removed 
himself from David's case in February and had on one occasion refused to order 
an antibiotic for David when called by the nurse on duty. Is it malpractice for a 
physician to sign medical orders for a patient he has not seen in eight months and 
whose case he has given up? We filed a complaint against Karen Martel, RN of 
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Roche with BPR. They dedined to investigate. We filed a complaint against Paul 
M. Gustman, MD, in May 1995 It has FINALLY been investigated and the report 
was sent to Tallahassee in February 1996. I wrote dozens of letters to legislators 
and to the Board of Medicine and BPR. Finally, a legislator told me to call Randolph 
Collete, an attorney at BPR who had closed all three Strube cases. When his 
secrd»y gave me the rwvaround, I informed her that I had already called the FBI 
once to accuse AvMed of having undue influence on regulators. I stated I was 
going to cell the FBI again with my belief that Randolph Collette was the contact 
point for the improper influence. Within throe hours, we received a call from a BPR 
investigator in Miami that had been assigned the case. Case #95-15826 has been 
assigited to Dahna Schaublin in Miami since Nov. 1995. 1 have begged the Dade 
State Attorney to file charges of Criminal Conspiracy against Roger H. Strube, 
Karen Martel, RN, and Paul M. Gustman, MD. So far, those charges have not been 
filed although the evidence is clear, documented, and compelling. We have reason 
to fear retribution from Karen Martel since she is now a Supervisor at Nations 
Health Care, the medical provider that has David's case. 

28. Seffl. 22, 1994 - After being told that it was a Federai requirement that employers 
have an effective appeals process for complaints, I called and then wrote Scott 
Robinson at Florida Power & Light's Human Resources Department in Juno Beach. 

I sent him some 60 pages of documentation of the abuse we were taking from 
AvMed. I also informed him that I believed that Roger H. Strube was practicing 
medictne without a license. I did not even receive a phone call in response. FPL 
is self-insured, so this is not a big surprise. 

29. Oct. 25, 1994 - When I tried to call Scott Robinson, FPL HRC/JB, I was told that he 
had been replaced by a Julie Barone. She confirmed that Mr. Robinson had 
received my complaint. I sent her a copy of BPR's certified statement that Roger 
H. Strube had never been licensed in Florida. I did not hear from her again. 

30 Nov. 2, 1 994 - Wo attended a Member Appeals Committee Meeting at AvMed We 
do not believe it met contract requirements. The contract describes a Member 
Appeals Committee as a FORMAL PROCEDURE. The bold print and capital letters 
are direct from the contract. Wo requested that the Case Managers and Karen 
Martel, R.N. be present. We also requested that we be allowed to bring a Court 
Reporter to record the minutos and prevent conftaion in the future. AvMed refused 
on both requests, in writing. At this meeting, we obtained a copy of a “Case 
Summary” dated 10128/94 which we believe shom that AvMed had already decided 
to ignore our appeal. I requested that each of the attending executives sign an 
attendance log and then gave each of them a copy of my eight page presentation. 
In this preservation we accused Roger H. Strube of Practicing Medicine Without a 
License and misrepresenting himself as a licensed medical doctcx'. (We were not 
yet aware of the 1993 BPR case.) Roger Strube's response was; "You can take it 
to the top if you want, Mr. Brola, and one of two things will happen, ha ha, either I'll 
be VERY secure in my position, or I'll get a great severance package." I irrformed 
the AvMed executives that he (Roger H. Strube) was "going down" and that it was 
to them if they wanted to be accessories to his criminal activities. 

31. Nov. 3, 1994 - AvMed sent us the MEMBER APPEALS COMMITTEE 
DETERMINATION stating: "The Committee determined that the new plan of 
treatment ... as outlined in the September 12, 1994 letter from Roger H. Strube, 
M.D., AvMed Medical Director, is appropriate for David's medical condition and 
Av^d will only mMiorize payment for that plan of treatrTwnt effective January 1 , 
1995." In other words, we me reducing yow^ son's c»e in spite of the law. 

32. Dec 8, 1994 - AvMerfs Vioa President & General Oxmsel, Stephen J. deMontmollin 
sent us a letter threatening to "seek a legal remedy" if I did not cease informing 
AvMerfs physicians about unlicensed medical professionals in AvMerfs Miami 
Offlce. It turned oiV that Mwisvi Carolao, RN (Complex Case Manager) of AvMed, 
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is realty Marie G. Carolan, RN. She was not using her legal name as it appears on 
her license. I informed Mr. deMorrtmollin that I would continue educating Floridians 
to the FACTS about AvMed's uniicensed Medical Directors (E. Loon Cooper, 
Strube's predecessor, was not licensed, either) and if that proved to be a siight 
inconvenience for Strube or AvMad, then I would be happy to respond to their 
threatened lawsuit. I have heard no more on the matter. 

33. Doc 16, 1 994 - Alise Moss Vetica, Manager, Corporate Member Relations, sent a 
letter threatening to tenninate our AvMed membership on January 1 , 1 995 if we did 
not select a new Primary Care Physician for David. (David's PCP, Wentworth 
Jarrett, MD, had continued David's old medical orders for an additional 62 days, but 
was forced to remove himself from the case. He told us privately Uiat he could not 
practice medicine for anyone while AvMed was calling him dozens of times every 
day, determined to cut David's care, no matter what.) The above-mentioned letter 
also stated: "In the event you do select an AVMED PCP by the above time 
frame, please understand that the new plan of treatment will go Into effect on 
Jmuary 1, 199S. This transition of dtat new treatment plan will not be placed 
on pending status while you appeal to the State of Rorida.” Their intention was 
to coerce the new physician into signing foe orders AvMed and Strube wanted. 

34. Dec 27-29 1 994 - I called FPL Human Resources to beg for help. It seemed 
everyone was powerless to prevent the crimes being committed. Scott Robinson 
called me at home and started spouting quotes from Steven Ziegler, Esq., AvMed's 
Miami attorney. When he repeated AvMed's LIES about having paid for David's 
hospital bed and expensive custom wheelchair, I exploded. I then told him I was 
wasting time with him and hung up. He called back, telling me angrily that he didn't 
like to be hung up on. I told him I didn't like to ignored when my son's life was 
threatened, and that if he kept defending AvMed's crimes, I would hang up again 

35. Dec. 30, 1994 - We selected Leonard Askowitz, M.D. as David's new PCP. He 
renewed the old orders. He has since also removed himself from David's case. 
Dennis Peterson and I had at that time both filed complaints with the Department 
of Business and Professional Regulation. Case numbers:9420668 & 9500489. 
After foe BPR inspector observed Roger Stnibe making medical decisions, all three 
cases against him were completed. The Chief Medical Attorney of the Florida 
Agency for Health Care Administration fouid that in all three cases, probable cause 
exists to believe that Roger H. Strube was practicing medicine without a license and 
misrepresenting himself as a licensed doctor. He also finally issued Cease and 
Desist Orders for all three cases in February 1995. 

At approximately this time. AvMed either fired Roger H. Strube or allowed him to resign. 
This despicable individual was then selected by CareFlorida as their Vice President and 
Chief Medical Officer for their operations throughout the entire State of Florida, I then 
convinced the Fort Lauderdale Sun Sentinel to publish an article regarding the Probable 
Cause findings on Strube. CareFlorida terminated him. 

Finally, after ckszens of letters to the State Attorney's Office and dozens of phone calls to 
Katherine Rundle, a single count of practicing m^icine without a license has been filed 
against Roger Strube. It is Police Case # 951592, Court Case # F95032394 and is 
currently assigned to Herb Andrews at the SAO. His trial has been delayed several times. 

Since this case began, our provider. Nations Health Care, and Roche Professional 
Services have merged. The pharmacist from Roche who always gave our nurses a hard 
time about everything the doctor ordered, is now the pharmadst at our provider. Karen 
Martel, R.N., the nurse from Roche who illegally obtained medical orders, is now a 
supervisor at this company. FPL, my employer, is undergoing "Strategic Review" (layoffs). 
Being self-insured, FPL could save lots of money by laying me off. 
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In the Spring of 1995 we had a hearing before the Statewide Providers & Subscribers 
Assistance Panel. AvMecTs attorney, Mr. Cholodofsky, stated that the care being provided 
for David was not medically necessary. The doctor on the Panel asked Mr Cholodofsky, 
WHO at AvMed was qualified to make that decision. The doctor asked FOUR times. He 
did not get an answer. The nurse on the panel asked Dr. Edelstein of AvMed., WHY 
anyone wmjld ever consider reducing care to a patient whose conditions will not improve 
end een only get worse end who has a DO NOT RESUSCITATE order in place. She 
asked FIVE times and the main response was to complain about how complicated David's 
case was and that my letter writing made the case even more complicated. 

Part of the BPR Case File on Strube is a letter obtained by the investigator simply to show 
how he signed his letters. Apparently, no one there had read it until I pointed out its 
contents. In it, Roger Strtjbe clearly desalbed how AvMed controls physicians financially. 
He states: "Patient complaints, member PCP changes, your office's cooperation with 
AvMed, and your office's compatibility with and support of the AvMed philosophy were 
used as modifiers which either inaeased, decreased, or did not change..." the physician's 
bonus. To me, that states very clearly, "Do what we tell you or you will not receive a 
bonus. 

AvMed has used financial leverage in other ways. With the cooperation of Nations Health 
Care, Nursefinders' (nursing agency subcontracted by Nations) payments were delayed 
by up to six months. At one time the past due amount exceeded $200,000 00 This was 
a successful attempt to force the nurses to accept several dollars an hour less pay. 

The January 22, 1 996 TIME Magazine reports on a case in California where an arbitration 
panel found that telephone calls mads to "influence or intimidate" the doctors was 
interference in the doctor-patient relationship. They decided this constituted "intentional 
infliction of emotional distress". They also determined that the California HMD's actions 
fit the legal definition of "extreme and outrageous behavior exceeding all bounds usually 
tolerated In a civilized society." I believe the actions of all the individuals/entities in our 
case exceed those described in the magazine and these people should be held legally and 
financially accountable. 

As of April 25, 1996, we learned that AvMed, their Miami Attorney Steven Ziegler and 
Ventiffl Investigations have irusroperly, imethically and probably illegally, been attempting 
to gather information about me arid my family. They have contacted our son's health care 
providers and used false statements in their efforts to induce cooperation. They have 
threatened to use subpoenas. AvMed is not charged with anything and therefore cannot 
subpoena anyone. We believe this is one more attempt to frighten or intimidate us into 
dropping every available avenue to pursue our nghts under the law, and to see that justice 
is dons, finally. 

August 1, 1996 

We have been told by Assistant State Attorney Paul Silverman that the charge against 
Roger H. Strube will be dismissed because he is only consulting and because the Florida 
Agency for Health Care Administration now claims there is no one at that agency to testify 
that Roger H. Strube's actions constituted practicing medicine. Trial date is still set for 
August 19, 1996. 

August 2, 1996 

Sent fax letter to Paul Silverman and a copy to Dade State Attorney Katherine Rundle, 
citing the Florida Supreme Court decision in Reams v. State, which states: "In prosecuting 
for practicing medicine wiftwut a license. State is required to prove only that defendant is 
not a licensed physician and that he practices within the statutory definition and exceptions 
to the act must be raised and proved by the Defense " 

August 4,1996 

Sent fax letter to State Attorney Katherine Rundle with a copy to Paul Silverman, citing the 
Florida Si^rreme Court decision, Florida Statutes, Black's Law Dictionary, and the Notice 
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of Dismissal/Closing Order for BPR Case 95. i stated clear concise methods to convict 
Roger H. Strube without expert witnesses. It is IMPOSSIBLE for Roger H. Strube to prove 
that he meets the exception requirements for consultants. 

Auguste, 1996 

Sent fax letter to Katherine Rundle with copy to Paul Silverman, rating the Florida 
Constitutional Amendment, Article 1 , Sec. 16(b) about crime virtims having the right to be 
informed, to be present, and to be heard when relevant, at all crucial stages of wiminal 
proceedings. I demanded to be heard at the motion hearing scheduled for August 19. 

August?, 1996 

I called Paul Silvermsn to ensure the faxes had been received. He confirmed that he had 
received them and informed mo that I would be heard at the hearing. He also informed me 
that it would probably be rescheduled for August 16 due to a conflict. 

August 8, 1996 

I called Paul Silverman to request more information about the Motion Hearing. He 
informed mo that now there would bo NO hearing at all. He plans to present a Nolle 
Prosequi to the judge and that will end the case. I asked if I would still be heard. He said 
probably not, since once he submits the Nolle Prosequi, the case ceases to exist. I 
informed him that there sure must be a lot of people \^o don't want me to be heard. 
Nobody in the State Government wants me "On the Record". 

The Statewide Providers & Subscribers Assistance Panel did NOT get a transcript of our 
hearing. I had to order and pay for it myself. 1 have offered to meet with AvMed's 
attorneys. They refused. Roger H. Strube's attorneys have chosen to not depose me 
because I would then be "On the Record." Now the Dade State Attorney plans to further 
deprive me of my rights. Not only has Katherine Rundle REFUSED to file all charges 
against ail persons/entities I have accused (and provided documentation for), she now 
plans to completely drop the only charge fil^ without my having a chance to be heard. 
Paul Silverman informed me that not only dkfo't he have to tell me why they were dropping 
the case, he didn't have to tell the Court and did not plan to. 

Nobody wants my case to go to court because that will require a court ruling that the HMD 
medical director IS practicing medicine when he tells physicians what care to order or not 
to order. Most state laws are similar in defining "practice of medicine" and this decision 
would have national consequences. If the HMO medical directors, case managers, etc. 
are practicing medicine, then they must be prroperly licensed under the laws of the state 
where they are located. But the big thing the HMD's are afraid of is this. Those persons 
who would now have to be licensed physicians would also now be personally liable for 
malpractice civil suits. When a prerson is personally responsible for his actions, they are 
less likely to be as vicious in denying care as the HMD's want. 

It sure seems like the criminals have all the rights while the victims have none. This 
is especially true if the criminals are huge corporations, managed care lobbyists, and high 
government officials. 

That is why the "powers that be" are determined to shut me up. 


Is this still the United States of America? 
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STATEMENT OF RENEE MCLEOD, MSN, RN, CS, CPNP 
PRESI C^NT 

NATIONAL ASSOCIATION OF PEDIATRIC NURSE ASSOaATES AND PRACTITIONERS 


As presideat of the National Association of Pediatric Nurse Associates and Practitioners 
(NAPNAP), I am submitting testimony on behalf of over 5,000 Pediatric Nurse Practitioners 
(PWs). We are health care providers dedicated to the care of children. We urge your swift 
action in support of I^islation to prohibit "gag rules," restrictions on communication between 
health care providers and patients. 

It is unperative that providers be allowed, if not encouraged, to share all treatment information 
with patients, even treatment options which may not be "covered" by a certain health plan. This 
is particularly important when children arc concerned because children represent so much 
potential for life. 

The Patient Right to Know Act, H.R. 2976, would prohibit health plans from having a policy 
which restricts medical communications between providers and patients. The bill would protect 
the right of *e health care providers to ^jeak freely and openly about the patient’s physical and 
mental condition and/or treatment options. While we also believe that the patient has a right to 
know information relating to the financial arrangements between health plan and provider, we 
strongly support H.R. 2976 as passed by the House Commerce Committee. 

Managed care health plans are doing a great deal to address one of the biggest problems in our 
health care system: rising costs. We recogniae this, and agree that managed care be a very 
positive option for millions of Americans. However, health care providers have a responsibility 
to look critically at health care systems, and work to make improvements wherever possible. We 
must make sure that above all else, the health and well-being of patients are given the highest 
priority and quality of care. The Patient Right to Know Act is a necessary step toward putting 
patients first. Communication between provider and patient is the first part of high quality care. 

PNPs specialize in providing prevention education, routine physical exams and sick care for 
childreiL When a child has an illness that may require a specialist, communication with parents 
is critical. We have the benefit of experience and knowledge, and what we share with these 
parents about the kind of treatment options available can be the difference between life and death. 
Our efforts to share all the information available should not be affected by the health plan which 
employs us. If we cannot share information because a treatment option is not covered by the 
patient’s plan, but may be covered by another, we are not fulfilling our commitment to that child, 
to those parents who put their trust in us. Conununicating openly and freely with patients and 
parents is perhaps the greatest power we have as PNPs. 

Commurucation is so important, not just for PNPs, but for all providers, patients, consumers, and 
for the future of the greatest health care system in the world. Yes, it is important to cut the 
rising costs of health care, but we must never forget the mission of health care providers, to 
provide the best care possible for patients. 

The Patient Right to Know Act will ensure that the needs of patients come first, and that healtli 
care providers can fully address those needs regardless of health plan. We strongly support this 
legislation, and thank the Comrmttee for holding this hearing. We urge you to move quickly in 
support of this important legislation. Patients, providers, and health plans all agree that open 
corrununication between providers and patients on medical treatment is in everyone’s best interest. 
Please act on this opportunity to bring the Patient Right to Know Act one step closer to law. 
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